
 

PLANNING COMMISSION MEETING 
 

February 18, 2025 at 7:00 PM 

Council Chambers – Town Municipal Center 

AGENDA 

CALL TO ORDER - Mr. Tolbert 

INVOCATION - Mr. Bowden 

PLEDGE OF ALLEGIANCE - Mr. Tolbert 

ELECTION OF OFFICERS - Mr. Tolbert 

PUBLIC PARTICIPATION - Chair 

APPROVAL OF MINUTES - Chair 

1. November 12 minutes 

REVIEW SIGN AND MURAL ORDINANCE - Chair 

2. Attorney Opinions 

3. Sign Ordinance Enforcement Memo 

4. Artwork Article American Bar Association 

5. Morris v. City of New Orleans 

REVIEW PUBLIC SEWER PROJECT ISSUES - Chair 

6. Letter of Interest 

7. Letter of Interest Response 

REVIEW PUBLIC SEWER PROJECT ISSUES - Chair 

8. Short Term Rental Registry 

ANNOUNCEMENTS OR COMMENTS - Chair 

ADJOURN 



MINUTES OF THE 

PLANNING COMMISSION MEETING 

TOWN OF CHINCOTEAGUE, VIRGINIA 

NOVEMBER 12, 2024 - 7:00 P.M. – Council Chambers 

 

Commission Members Present:   Commission Members Absent: 

Mr. Ray Rosenberger, Chairman  

Mrs. Mollie Cherrix, Vice Chairperson   

Mr. David Britton      

Mr. Michael Dendler 

Mr. Steve Katsetos      

Mr. K. Savage, Councilman 

Mr. Robert Shendock 

     

Staff Present: 

Mr. Michael T. Tolbert, P.E., Town Manager  

Mr. Mark Bowden, Building Zoning Administrator 

 

Call to Order 

Vice Chairman Rosenberger called the meeting to order at 7:00 p.m. 

 

Invocation 

Councilman Savage offered the invocation. 

 

Pledge of Allegiance 

Chairman Rosenberger led in the Pledge of Allegiance. 

 

Public Participation 

Chairman Rosenberger opened the floor for public participation.  There was none. 

 

Adoption of Agenda Mr. Katsetos motioned, seconded by Mr. Briton to adopt the agenda 

as presented.  Unanimously approved. 

 

Approval of the Minutes 

Mr. Savage motioned, seconded by Mr. Katetosto approve the minutes of the October 8th, 

2024 meeting as presented.  Unanimously approved. 

 

Review of Subdivision Lot Requirements 

Mr. Bowden explained the issue with subdivision of lots using flag lots and the fact that access to 

such lots is hampered by the practice of granting easements to all lot holders across all other lot 

holder’s lots. Mr. Tolbert explained the issue with the inadequate width of flag lots being less 

than 10’ to assign a 911 address since each 911 number changes on 10’ intervals.  

 

A discussion ensued as to the  issues with flag lots which include the aforementioned 

inadequacies and the requirements for water line routing through the flag stems requiring access 



by vehicles across installed water meters degrading water lines and increasing the risk of damage 

to water lines and thus costs to the town through water department repairs.  

 

The commission directed Town Manager Tolbert to research and recommend proper routing of 

water lines through utility easements for subdivisions and also directed Administrator Bowden to 

research and recommend both the proper number of lots approved for subdivisions using flag lots 

and also to recommend the proper with of any access road to access these lots.  

 

Announcements or Comments 

Mr. Bob Shendock announced his resignation from the commission and expressed his thanks for 

the work of all commissioners. All commissioners expressed thanks to Mr. Shendock for his 

dedication and hard work on behalf of the commission.  

 

Adjourn 

Mr. Savage motioned, seconded by Mr. Britton to adjourn.  Unanimously approved. 

 

 

____________________________ 

Chairman, Ray Rosenberger 
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TO:  Members of the Planning Commission 

 

FROM: Michael Tolbert, Town Manager 

 

DATE:  February 11, 2025 

 

SUBJECT:  Mural and Sign Ordinance 

 

 

I recently proposed questions concerning our mural ordinance to our attorney Mike Sterling of 

Woods Rogers. The exchange is instructive and is copied below.  

 

 

Questions posed to Town Attorney about Murals: 

 

The Town recently issued a variance to the zoning code’s sign ordinance which in effect 

permitted a large mural to be painted on the side of a commercial building in our downtown. We 

required the variance because our code does not have a definition for Mural and they are 

therefore not permitted by right. The mural that was proposed actually fit the definition of a sign 

but was too large, so we required the applicant to go to the BZA to obtain a variance to the sign 

ordinance. To rectify this round about approval process, we are proposing a mural ordinance to 

be added to the zoning code. The proposed ordinance provides a definition as well as 

requirements for any proposed mural.  

 As part of the ordinance, I want to make the approval of all murals only by a conditional use 

permit (CUP) which requires the review and approval of the planning commission as well as a 

final approval by the Council. This route will at least keep some structure to the entire process 

and prevent the town from being littered with cheap graffiti like pictures all over our buildings. 

My reading of the CUP language is that they are for uses not permitted by right and that the CUP 

must be granted within the scope of the comprehensive plan. Is there any reason that I cannot use 

the CUP process to approve murals? 

 

 



Town of Chincoteague, Inc.  
 

6150 Community Drive, Chincoteague Island, Virginia 23336  (757) 336-6519 

Answer provided by Town Attorney: 

“Here are some comments and information for your review, and then we should discuss further. 

I don’t see any reason why you can’t use a CUP process, but there are other issues for you to 

consider. One quick note is that you need to include time limits for the review process to issue 

the CUP.”  

 “I did not review the Town’s sign ordinance, but if it has not been updated since 2015, it is 

probably unconstitutional. That is because of the decision of the US Supreme Court in Reed of 

Town of Gilbert. I have attached a memo from the Local Government Attorney Association 

(LGA) regarding that decision for your review.”  

 “One of the concerns I have about your separate mural ordinance is that it may run afoul of 

Reed, since among other things you are treating murals differently than signs and is therefore 

arguably content related. This might invalidate both the sign ordinance and the mural 

ordinance. I have attached a case where the court invalidated a similar mural ordinance, Morris 

v. City of New  Orleans.”  

 “I have also attached an article by the American Bar Association (ABA) regarding regulation of 

artwork.”  

 “This is a very complicated issue, and there is a cottage industry of plaintiffs challenging such 

ordinances as they can often recovery attorney fees and costs.”  

 

 

The articles provided by Mr. Sterling are attached here for your review. 
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To: LGA Members 
 
From: Sign Ordinance Ad Hoc Committee 
 
Subj.: U.S. Supreme Court Decision - Reed v. Town of Gilbert 
 
Date: July 29, 2015 

 
MEMORANDUM 

 
On June 18, 2015, the United States Supreme Court decided the case of Reed v. 

Town of Gilbert Arizona, et. al., wherein the Court examined whether or not a locality's 
sign ordinance that assigns different size and posting requirements based on the type of 
noncommercial speech displayed violates the First Amendment of the U.S. Constitution.  
This memorandum is intended to assist Virginia local government attorneys in the 
enforcement of your locality’s sign ordinance in light of the decision in this case. 
 
 The traditional model sign ordinance, which is most often used to classify 
temporary signs, identifies different types of signs with monikers like “real estate sign,” 
“political sign,” “ideological sign,” “directional sign,” “construction site sign,” and 
“garage sale sign.” The model then sets out standards, which control quantity, placement, 
size, timing of display, and potentially other characteristics of each category of sign. In 
other words, the quantity, placement, size, timing of display, and other features of a sign 
are limited not on the basis of the structure of the sign itself, but instead entirely on the 
basis of the message the sign displays. 
 
 In the Reed decision, the U.S. Supreme Court ruled that where a local ordinance 
defines the categories of temporary, political, and ideological signs solely on the basis of 
their messages and then subjects each category to different restrictions, the ordinance is 
"content based" requiring strict scrutiny review.  In other words the ordinance must 
further a "compelling governmental interest", be "narrowly tailored" to achieve that 
interest and must leave open “ample alternative channels of communication.” 
 
 The Town of Gilbert's ordinance failed to survive strict scrutiny review; however, 
the Court stated that its decision will not prevent governments from enacting ordinances 
that are content neutral to "resolve problems with safety and aesthetics, including 
regulating size, building materials, lighting, moving parts, and portability."  The decision 
further states that localities "may be able to forbid postings on public property, so long as 
it does so in an evenhanded, content neutral manner."  The Court also suggested that an 
ordinance that is "narrowly tailored to the challenges of protecting the safety of 
pedestrians, drivers and passengers" (such as warning signs marking hazards on private 
property or signs directing traffic) might survive strict scrutiny.   
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 In the wake of the Reed decision, it is important to note that: 
 

• Content-based sign laws – those that differentiate speech based on its 
communicative content – are presumptively unconstitutional and may be justified 
only if the government proves that they are narrowly tailored to serve compelling 
state interests and leave open ample alternative channels of communication. 

 
• Government regulation of speech is content-based if a law applies to particular 

speech because of the topic discussed or the idea or message expressed. 
 

• Previously, the Fourth Circuit has used the following test for determining if a 
regulation is not content-based: “1) the regulation is not a regulation of speech, 
but rather a regulation of places where speech may occur; 2) the regulation was 
not adopted because of disagreement with the message the speech conveys; or 3) 
the government’s interests in the regulation are unrelated to the content of the 
affected speech.” Brown v. Town of Cary, 706 F. 3d 294 (4th Cir. 2013). The 
Fourth Circuit’s test has been overruled by the Reed decision.	
  
	
  

• An ordinance regulating temporary directional signs will be considered to be 
content-based to the extent that it differentiates what regulations apply based 
solely on the message that it conveys (i.e. conveying the message of directing the 
public to a church or some other "qualifying event").  
 

• The locality will bear the burden of demonstrating that the Code’s differentiation 
of signs based on content (i.e. between temporary directional signs and other 
types of signs, such as political signs and ideological signs) furthers a compelling 
governmental interest and is narrowly tailored to that end. 

 
In the coming months, the Local Government Attorneys of Virginia hope to provide a 

Model Ordinance to address the issues raised by the Reed decision.  Until that time, 
localities are encouraged to adhere to these guidelines for enforcing their current 
ordinance in light of the Court's ruling. In the context of the recommendations below, 
keep in mind that if your ordinance differentiates its sign restrictions in a manner that is 
not content-neutral, you can still enforce those restrictions if you can justify the 
differentiation under a strict scrutiny analysis; however, since that standard is a difficult 
one to reach, the advice below presumes that the portions of your ordinance that are not 
content-neutral will not be justifiable under a strict scrutiny standard.  
 
1. Severability.  Does your ordinance have a severability provision? If so, then you 
should consider reviewing your ordinance to enforce the provisions that are still 
enforceable, since the enforceable portions can be severed from the unenforceable 
portion. For example, limitations on banner size, materials, methods to affix and display 
period can be enforced, but you can no longer enforce a regulation that banners only be 
used to convey certain messages (such as “Now Hiring”, “Community Event”, “Grand 
Opening”, etc.) or regulations that differentiate amongst banners based on the messages 
they convey. 
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2.  Permissible Regulation.  A concurring opinion in the Reed decision suggests that 
regulations can differentiate based on these categories: content-neutral size regulations, 
building-mounted versus free-standing, sign location and setbacks, illumination, fixed 
versus electronic messages, private versus public property, commercial versus residential 
property, on-premises versus off-premises, temporary versus permanent, and number of 
signs per street frontage/mile of roadway. To the extent your ordinance regulates these 
categories in a content-neutral manner, these portions of your sign ordinance can still be 
enforced. 
 
3.  Commercial vs. Noncommercial Speech.  There is nothing in the Reed decision 
which overtly overrules the Court’s long-standing jurisprudence that regulations can 
distinguish between commercial and noncommercial speech. Then again, the Reed 
decision involved sign regulation that made distinctions amongst types of noncommercial 
speech, so the Court had no reason to discuss the difference between commercial and 
noncommercial speech. Accordingly, while the distinction between the regulation of 
commercial and noncommercial speech still exist after Reed, the language and analysis of 
the unanimous Reed decision raises a doubt about the continuation of that distinction in 
the future. 
 
4. Risk Assessment.  In reviewing your ordinance for provisions that can still be 
enforced, your first review should be from a “grammar” perspective: what regulations are 
content-neutral and still enforceable? However, once you review the words of your 
ordinance, you need to also do a risk assessment. First Amendment rights receive strong 
protections from the courts and, once violated, they are impossible to remedy. If you 
think enforcement of part of your ordinance is a “gray area”, then don’t enforce it at this 
time. One example of a risk assessment is discussed in the following paragraph, about 
temporary signs. 
 
5.  Temporary Signs.  The Supreme Court has long held that citizens’ First Amendment 
rights require that they have the opportunity to express their noncommercial ideas or 
opinions through temporary signs. Of course, like in the Town of Gilbert, the temporary 
sign regulations are often content-based. When considering how much of your current 
ordinance to enforce, it is recommended that you allow as much as possible – or all – 
temporary signs up to the maximum number, size and location limits afforded under your 
current ordinance. Moreover, allowing more temporary signs is a decision with relatively 
low long-term risk, since these types of signs typically are not sufficiently permanent to 
become nonconforming uses that would be allowed to remain or continue after the 
adoption of a new ordinance. 
 
6.  Nonconforming use.  Perhaps one of the biggest concerns about signs that are erected 
in this interim period between the issuance of Reed and your new sign ordinance is the 
possibility of a sign epidemic and thereafter all of those overly-large or unappealing signs 
being claimed as nonconforming uses. To become a nonconforming use, the use has to 
have been legal when erected. If your larger or more permanent signs have to go through 
a sign permit process, see the paragraph below. 
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7.  Sign permits. If permanent signs in your locality have to go through a sign permit 
process, then the issuance of a sign permit will be a governmental act that may allow that 
sign to become legally nonconforming even after your new ordinance is adopted. So be 
careful about what permits you issue in the interim. If your sign permit process does not 
have a stated deadline for decision, consider using more review time than you have 
typically in the past to try to negotiate with the applicant, especially if you are trying to 
act quickly to adopt a new sign ordinance. Keep in mind, though, that even without a 
time frame identified in your ordinance, the time you take to analyze a sign permit 
application has to be reasonable, or else it could be considered an illegal prior restraint of 
speech. 
 
8.  Interim ordinance.  There are typically a large number of stakeholders interested in a 
new sign ordinance – commercial businesses, developers, homeowners’ associations and 
residents. It will take forever to get input and feedback from all of these groups on a new 
sign ordinance. Consider drafting an interim sign ordinance in which you revise existing 
regulations using only the content-neutral categories that were championed by the 
concurring opinion in Reed and get it adopted without (or with little) stakeholder input. 
Then, with a content-neutral ordinance in place and enforceable, you can take more time 
to revise and improve your sign ordinance and obtain feedback from the stakeholder 
groups. See the permissible regulation section, above, for the broad categories of 
regulation you could impose in a content-neutral manner in an interim ordinance. 
 
9.  Signs in Rights of Way.  To the extent your locality works with VDOT, temporary 
signs placed in the roadway median or in the grassy right of way adjacent to VDOT roads 
are still illegal because the state law prohibiting such signs (Virginia Code § 33.2-1224) 
is content neutral. If your locality controls your own rights of way, check to see if your 
prohibition on signs in rights of way is content-neutral and, therefore, enforceable. 
 
10. Regulation of signs through Zoning Conditions.  Though the conditions of a 
zoning case or special use permit approved by your locality become amendments to your 
zoning ordinance, they can also be analyzed as a request by an applicant for approval of 
the signs that it seeks to use in its development. Analyzed in this manner, the conditions 
in a zoning case or special use permit should be able to be more specific than the general 
sign ordinance provisions. However, be mindful of your risks in analyzing zoning 
conditions regulating signs; Virginia Code § 15.2-2208.1 provides that any 
unconstitutional zoning condition can be declared void and further provides for the 
recovery of compensatory damages, costs and attorney fees. 


















