TOWN COUNCIL REGULAR MEETING
September 06, 2022 at 7:00 PM
Council Chambers — Town Municipal Center

AGENDA

CALL TO ORDER — Mayor Leonard

INVOCATION — Councilman Taylor

PLEDGE OF ALLEGIANCE — Mayor Leonard

CONSIDER REMOTE PARTICIPATION — When Applicable
PUBLIC COMMENT — Mayor Leonard

1. Rules for Public Comment - Mr. Tolbert

AGENDA ADOPTION — Mayor Leonard
STAFF REPORTS - Mr. Tolbert

2. General Government August Report

3. CPD August Report

4, Emergency Services August Report

COMMITTEE REPORTS — Council

5. Ordinance Committee August Meeting

6. BZA August Meeting

ADOPTION OF MINUTES - Mayor Leonard

7. Minutes of August 1 Council Meeting

8. Minutes of August 18 Council Meeting

CONSIDER PROPERTY LINE VACATION - Mayor Leonard

9. Jones Lot Line Vacation Application

10. Jones Line Vacation Plat




PUBLIC HEARING ON ADOPTION OF THE TOWN OF CHINCOTEAGUE CIGARETTE TAX ORDINANCE

11. Speaking Rules for Public Hearings. - Mr. Tolbert

12. Cigarette Tax Ad

PUBLIC HEARING TO ADOPT THE CHINCOTEAGUE CIGARETTE TAX ORDINANCE - Mayor Leonard

13. Cigarette Tax Ordinance, Article VIl section 54 of the Code of Chincoteague

14. Ordinance Allowing Membership in the Chesapeake Bay Region Cigarette Tax Board

15. CBRCTB Agreement

16. Sample Motion

CONSIDER AMENDMENT TO MEALS TAX - Councilman Savage

17. Meals Tax Ordinance Memo to Council

MAYOR AND COUNCIL COMMENTS — Mayor Leonard
CLOSED MEETING

18. Closed Session Motion

CERTIFICATION OF CLOSED MEETING in Accordance with § 2.2-3712 (D) of the Code of Virginia

19. Certification Motion

ADJOURN
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Town of Chincoteague, Inc.

Rules for Public Comment:

=

All attendees wishing to speak shall sign up on the provided roster.

2. Speakers must preface all comments by stating their name and 911 address.
3. Comments shall be limited to (4) minutes per speaker.

4. A speaker cannot reserve or transfer time to another speaker.

5. Speakers must not use profanity, threatening language or otherwise be abusive of Council
members or staff.

6. Speakers shall not address specific personnel matters which involve individual employees
in a public meeting.

7. Members of the Council will not answer gquestions directly or engage with speakers.

8. Specific questions shall be directed to the Mayor who shall at his discretion, solicit a
response from the appropriate staff member.

6150 Community Drive, Chincoteague Island, Virginia 23336 (757) 336-6519
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General Government — May 2022

Inlet Study:

On Friday August 19, Colonel Brian Hallberg, commander of the ACOE Norfolk district along Michelle Hamor
Chief of Planning and Policy and their team visited Chincoteague and listened to a presentation of concerning
our planned inlet study. The team then took a tour of some local neighborhoods that would be affected by
flooding as well Mariner’s point overlooking the inlet. The visit was to see firsthand the effects of our widening
inlet as well as developing strategies to compete for ACOE approval of the study and eventually to a physical
solution to the erosion and flooding taking place on the South end of the island. Mr. John Kasbohm, CNWR
Manager and a representative of WFF were also in attendance to provide input from our federal neighbors

The study will cost a total of $3,000,000 of which the Town is responsible for a 50% match. This nonfederal
match was approved in the State FY23 biennial budget.

The Norfolk District plans to submit this study for funding in their FY24 budget.

3000’ North View

12-26-2020 Patrick J. Hendrickson / Highcamera.com
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Well Relocation:

During our quarterly meeting, | was informed by WFF leadership that the funding for well relocation was
dropped from NASA’s current funding request. While this is certainly a setback, | had a discussion about
funding alternatives with Ms. Nadia Cortez of Rep. Luria’s office. She offered that there may be a chance to
have this funding included in an amendment to the National Defense Authorization Act or tacked on to a
continuting resolution (CR) for this year. Barring that, they will be looking for a legeislative vehicle for next
year. Her office will coordinate with NASA on this effort.

ARPA Project Status:

To date the Town has received $2,982,869 in ARPA funds which represent both tranches of our allocated
funding. The Council has approved the following projects to be paid with ARPA funds.

1. CVFC - SCBA Compressor Purchase $ 53,750
2. CVFC — New Ambulance Grant Local Match $ 90,000
3. Cropper Street Water Line Replacement $ 128,000
Total Commitment to date $ 272,750
Available Balance $2,710,110

The ARPA Committee, which was formed by Council to review and recommend projects for funding by ARPA
funds has discussed at length using the remaining funds for acquisition of a limited capacity sewage plant and
design and construction of a collection and conveyance system for that plant. This is an extremely expensive
undertaking that would quickly expend the remaining funds.

All ARPA funds must be obligated by December 31, 2024, with a period of performance lasting until December
31, 2026.

Old Firehouse Rentals:

Rental of spaces in the old firehouse was profitable in FY22. As of June 30, 2022, the town has received
$32,085 in rental income and provided a total of $20,302.90 in operations and maintenance costs over the same
period.

Currently all available spaces are under lease with the exception of the ambulance bay. That space is available
immediately.




Financial Report:

Item 2.

You will notice that general fund revenues for the first month of the new fiscal year are already at 47% of our
budget. This is due the second tranche of ARPA funds that were received in the first weeks of the new fiscal

year. Those funds were expected prior to July 1 and therefore were not budgeted in FY23. This will be
accounted for in a future budget amendment.

Mosquito Control expenses at 40% are not unusual for this time of year.

Center revenues are high due to the transfer of the CRCCA’s investment funds that will be mostly used for
Center upgrades in this fiscal year. In all other funds, revenues are at or near expected levels for July and
expenses are at or below those of July for FY22.

BUDGET vs. ACTUAL
Period Ending 08/31/2022
10 GENERAL FUND FY 23 BUDGET FY 22 MTD FY 23 MTD FY 22 YTD FY 23 YTD VARIANCE % Budget|
REVENUE TOTAL $ 6,879,147.00 $ 1,012,625.15 $ 1,094,026.01 $ 1,673,638.05 $ 3,202,713.95 $(3,676,433.05) 47%
EXPENSE TOTAL $ 6,879,147.00 $ 474908.12 $ 568,029.31 $ 1,073,929.13 $ 1,177,999.78 $ 5,701,147.22 17%
- GEN GOVT EXPENSE TOTAL $1,903,404.00 $ 99,536.97 $  98,736.67 $ 354597.70 $ 404,136.54 $ 1,499,267.46 21%
- EMS EXPENSE TOTAL $1198226.00 $ 7441199 $ 118,725.54 $ 149,508.85 $ 199.676.60 $ 998,549.40 17%
- PUBLIC WORKS EXPENSE TOTAL $ 1,366,281.00 $ 107,958.83 $ 109,550.39 $ 217,255.81 $ 198,303.04 $ 1,167,977.96 15%
- MOSQUITO CONTROL EXPENSE TOTAL $ 133838.00 $ 1933125 $ 3983247 $ 3644835 $ 53689.61 $ 80,148.39  40%
- ROADS EXPENSE TOTAL $ 742722.00 $ 8294165 $ 6657421 $ 95038.32 $  78,099.60 $ 664,622.40 11%
- POLICE EXPENSE TOTAL $1,241,208.00 $ 58928.60 $ 106,714.51 $ 165910.92 $ 182,195.86 $ 1,059,012.14 15%
- DISPATCHERS EXPENSE TOTAL $ 293468.00 $ 3179883 $ 2789552 $ 54269.18 $  61,898.53 $ 231,569.47 21%
30 HARBOR FUND FY 23 BUDGET FY 22 MTD FY 23 MTD FY 22 YTD FY 23 YTD VARIANCE %
HARBOR REVENUE TOTALS $1,135273.00 $ 128,001.43 $ 26,217.00 $ 210,767.51 $ 101,021.29 $(1,034,251.71) 9%
HARBOR EXPENSE TOTALS $1,135273.00 $ 99,345.00 $ 126,256.67 $ 176,401.61 $ 221,355.98 $ 913,917.02 19%
70 TROLLEY FUND FY 23 BUDGET FY 22 MTD FY 23 MTD FY 22 YTD FY 23 YTD VARIANCE %
TROLLEY REVENUE TOTALS $ 262,652.00 $ 2202554 $ 330.07 $ 2274651 $ 26,943.46 $ (235,708.54) 10%
TROLLEY EXPENSE TOTALS $ 262,652.00 $ 9,009.09 $ 8,233.05 $ 18,388.39 $ 15,587.16 $ 247,064.84 6%
80 WATER FUND FY 23 BUDGET FY 22 MTD FY 23 MTD FY 22 YTD FY 23 YTD VARIANCE %
WATER REVENUE TOTALS $1,144,400.00 $ 115,083.72 $ 102,891.97 $ 184,848.93 $ 173,088.98 $ (971,311.02) 15%
WATER EXPENSE TOTALS $ 1,144,400.00 $ 44,992.54 $ 67,164.71 $ 106,286.67 $ 118,403.88 $ 1,025,996.12 10%
85 CENTER FUND FY 23 BUDGET FY 22 MTD FY 23 MTD FY 22 YTD FY 23 YTD VARIANCE %
CENTER REVENUE TOTALS $ 438,194.00 $ 3,575.00 $ 306,520.17 $ (131,673.83) 70%
CENTER EXPENSE TOTALS $ 438,194.00 $ 12,774.86 $ 21,666.41 $ 416,527.59 5%
TOTAL REVENUES $ 9,859,666.00 $ 1,277,735.84 $ 1,227,040.05 $ 2,092,001.00 $ 3,810,287.85 $(6,049,378.15) 39%
TOTAL EXPENSES $9,859,666.00 $ 628,254.75 $ 782,458.60 $ 1,375,005.80 $ 1,555,013.21 $ 8,304,652.79 16%
Difference $(2,255,274.64) $ 2,255,274.64
3




Meals and TOT: Update numbers for end of the month

Item 2.

The data in the table below represent collections for the month of August which reflect the level of business in

Town for the month of July. Meals and T&O taxes continue to be strong. While TOT is up a modest 0.7% over
August of FY22, meals tax collections are surprisingly up 16.3% over the same period last year. Percentage of

budget indicates that we are about where we should be with respect to pre-pandemic August numbers.

Figures shown are for accounts posted by 08-31-22.

Meals and TOT August (July Activity)
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August Collections Fiscal Year

Meals Tax Tax Collected 3 year average Budget YTD % of Budget
FY20 (Pre-COVID) $209,733 $1,000,000 $359,323 35.93%
FY21 $195,333 $219,956 $1,100,000 $316,188 28.74%
FY22 $254,803 $1,000,000 $450,120 45.01%
FY23 $296,359 $1,200,000 $463,263| 38.61%
Deviation from 3 yr. Meals Tax Avg. $76,403

T/O Tax Tax Collected 3 year average Annual Budget YTD % of Budget
FY20 (Pre-COVID) $314,331 $1,210,000 $511,511 42.27%
FY21* $320,598 $379,522 $1,290,000 $487,296 37.77%
FY22 $503,636 $1,400,000 $851,748 60.84%
FY23 $507,581 $1,700,000 $818,197| 48.13%
Deviation from 3 yr. T/O Tax Avg. $128,059
*Increase in T/O Tax from 4% to 5% effective 1-1-21
August Collections August % of Budget
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Building and Zoning

Item 2.

TOWN OF CHINCOTEAGUE, INC.

From July 26, 2022, to August 27, 2022, the Building, and Zoning department issued forty-four building permits and
conducted seventy-three inspections.

Eighteen business license site visits

Thirty-three zoning site visits

Forty- four building permit plans’ reviews.

Twenty-five walk- ins for building and zoning questions.

Six Grass and weeds notices issued.

One Board of Zoning Appeals meeting

Address one complaint on opening burning

Three meetings for new permit software program

Attended training webinar on | codes

Total value of building cost of construction. $ 3,813,779.65

Total building permit fees collected $ 6,954.72




SITE WORK INLET VIEW 1

CAPT’S BOBS MARINA DEMOLITION PROGRESS
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Public Works

BKP Pavilion is now complete

Item 2.
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Item 2.

Street Sweeping is completed weekly.

.
i
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Tirgmi

- All 5 cemeteries were cut again in August

- New FY23 VPA CMH project shop drawings were submitted and approved for manufacture
- No parking zones were painted on South Main and School Streets

- Truck mounted Mosquito control is spraying daily, alternating between north and south
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Our 3 and 4" Aerial Sprayings were accomplished last week. Counts diminished immedi
and have been moderate since then,

Item 2.

One truck machine is currently down and in need of a new engine.

We did our normal bulk pick up in August and will do 2 next month.
Our shop continues the never ending task of maintaining Town vehicles and equipment
We installed a new boiler in the Municipal Center
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- Set up for and supported 2 events in the Chincoteague Center.

Closed Memorial Park boat ramp, performed layout of new boat ramp and toured ACOE
officials.

Item 2.
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CHINCOTEAGUE POLICE DEPARTMENT

Item 3.

MONTHLY REPORT TO COUNCIL
August 2022

The Chincoteague Police Department received 339 calls for service which resulted in 13
investigations of criminal offenses that included: 2 driving under the influence, 1 drunk in public, 4
petit larceny, 1 hit and run, 1 shoplifting, 1 destruction of property, 1 abuse and neglect of
incapacitated adult, 1 domestic assault and battery and 1 hit and run. There were 4 arrests with 6
charges as a result of these investigations.

The Department also responded to 11 animal complaints, 11 alarms, 4 suspicious activities, 4 civil
problems, 1 control burn check, 8 assisting other agencies and 5 welfare checks.

In addition, 116 security checks and 9 public service calls were conducted.
The Department issued 37 citation and 17 warning tickets.

In support of the Fish and Wildlife Service in Virginia (Assateague) the department dispatched 1
assist other agencies, 1 animal complaint, 1 accident and 17 traffic stops.

On August 8, 2022, Sgt Adams completed Leadership Institute at Christopher Newport University.

On August 9, 2022, Major Greenley taught Civilian Response and Casualty Care class at Church
By The Beach.

On August 8 thru 12, 2022, Pfc. Carmody completed yearly SRO training in Chesapeake.
On August 17, 2022, Sgt. Adams attended Grant Distribution Workshop in Norfolk.

On August 23, 2023, Major Greenley attended a Training Coordinators Meeting at the Hampton
Roads Criminal Justice Academy.
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TOWN OF CHINCOTEAGUE EMERGENCY SERVICES MONTHLY REPORT

EMERGENCY MEDICAL SERVICES DIVISION

Reporting Period: 08/01/2022 — 08/29/2022

TOTAL EMS RESPONSES: 93
(17 LESS THAN IN SAME PERIOD 2021): 110
ADVANCED LIFE SUPPORT: 33
BASIC LIFE SUPPORT: 44
OTHER: 16 (Fire Stand-by, Public Assist Calls, etc.)
HAZMAT: 0

COMMUNITY SERVICE

BP SCREENINGS
Three BP screenings were conducted at the station this month.

PLANNING

OYSTER FESTIVAL
Working to assist the Chamber as needed on providing EMS coverage to the annual
Oyster Festival.

STATE EMS ADVISORY BOARD

Bryan Rush attended the committee meetings and Board meeting on August 4" and 5" in
Richmond. The Legislative and Planning are still working on a draft bill for approval by
the Board and then obtaining a patron sponsor to codify “EMS as an Essential Service”.
Numerous opportunities for funding were missed for EMS during Covid-19 due to not
having this in the code. The Board approved some changes at the recommendation of the
State Operational Medical Director Committee as well as drafted and approved a letter to
be sent to the National Registry of EMT’s Board, chastising their recent direction to
lessen EMS education accreditation within the United States. Since then, the NREMT
Board rescinded their direction. Had the opportunity to meet Governor Youngkin’s
appointee as the State Health Commissioner, Dr. Colin Green. Dr. Green retired from the
Army and is a general practitioner in rural Virginia and is knowledgeable as well as
sympathetic to the needs of our rural areas.

LOGISTICS
NEW AMBULANCE

No new update. The chassis has still not arrived at the factory and a tentative date is still
late spring 2023 which is likely to be extended. A grant extension has been granted.

Iltem 4.
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FOOTBALL
Staffing schedule reviewed for adequate staffing to accommodate the CHS football
schedule.

PATIENT CARE REPORTING

Changes in data reporting and validation of that data has kept staff extremely busy during
the month. Staff members were given tasks not normally asked when it comes to the
internal workings of the system. Each member has stepped up so that no one person has
had to have the brunt of the intensive work. A kudos to our QA (quality assurance)
officers Tom Copenhaver and Duane Read who have really taken an active role in
learning the system above the QA level.

FINANCE

RSAF FALL GRANT

Staff members have been gathering information so that CVFC can submit for a Fall cycle
Rescue Squad Assistance Fund Grant to replace two stretchers and loading systems at a
price above $100,000.

TRAINING

CONTINUING EDUCATION
Staff participated in four hours of the following continuing education topics:
e Obstetric Emergencies
e Pediatric Cardiac Arrest
e Pediatric Transport
e Neurological Emergency - Seizures

EMERGENCY MANAGEMENT DIVISION

Daily weather and Covid-19 monitoring are ongoing.

Participated in the NASA monthly Range Schedule Working Group.

Participated in Pony Penning and July 30" Hot Wash meeting for AAR

Completed draft AAR for Pony Penning and finalized the July 30" Fireworks

AAR.

e Continuing to work with the Eastern Shore 911 Center and NASA to develop an
MOU to utilize NASA frequencies during launch events. This is necessary as not
to overwhelm our dispatch and tactical channels. NASA will be providing radios
to Chincoteague and Accomack County. Testing is in final stages.-

e Continued monthly Covid-19 conference call with VDEM and VDH.

e Maintained weekly situational awareness with Accomack County, Northampton
County, VDH, VDEM, FEMA and Joint Information Center.

Iltem 4.
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MINUTES OF THE AUGUST 11, 2022
ORDINANCE COMMITTEE MEETING

Members Present:

Jay Savage, Councilman

Denise Bowden, Councilwoman
William T. McComb, Councilman

Others Present:

Arthur Leonard, Mayor

Ellen Richardson

William T. McComb

Michael T. Tolbert, Town Manager

Call to Order
Chairman Savage called the meeting to order at 5:00 p.m.

Public Comment
Chairman Savage opened the floor for public comment.

e Chincoteague Chamber Executive Director, Mrs. Evelyn Shotwell advised that the
Chamber Board supports the changes to the Meals Tax Ordinance of 10% allocation of Meals
Tax revenues for the promotion of tourism. They also support half of the allocation to be
directed to the Chamber for the promotion of tourism. She handed supporting documents to the
Committee. She explained the graph and information of how they spend the Meals Tax they
receive from the Town.

e Mrs. Pat Farley, 3243 Lisa’s Lane, thanked the Committee for considering a Burning
Ordinance. She explained that her neighbors and herself, have been experiencing a DIY
demolition of a neighboring property. She advised that this was accompanied with excessive
burning of large trees and debris from the demolished house. She asked the Committee to look
at these events as a reason to consider more restrictive burn ordinances. She explained that most
neighbors would not burn trees and debris in excessive manner. However, she feels there is a
need for more careful burn laws. She further described the excessive burning and hazards with
multiple large piles that burned for days and containers that did not contain the sparks. She gave
a handout and pictures to the Committee. She understands that it is impossible to measure
smoke, however, feels an ordinance can limit the amount of fires producing smoke. She feels
that smoke from fires should never be so thick that people have to leave their properties. Mrs.
Farley understands that creating and enforcing regulations aren’t easy, but without increased
regulations they have the possibility of neighborhoods throughout the Island being disrupted,
burned, or devalued by one neighbor.

e Mr. J. Author Leonard, 6220 Leonard Lane, advised that his father, Mr. Donald
Leonard had an agreement with the Town to have an open burn pit. He asked that this be added
to the Ordinance. He stated that their property is the only agricultural land on the Island. He
feels it would be a simple added verbiage to state agricultural land is exempt. He feels bad for

Item 5.
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Mrs. Farley and a next-door neighbor burning demolition debris would be terrible. He also
stated that where his burn pit is, they are at least %2 a mile from any structure. He understands
about the prevailing winds, and he tries not to burn when the wind is blowing toward Wildcat or
Eastside. Mr. Leonard stated that the majority of what is burned are tree limbs, brush, and farm
stuff. They call into the Police Station to advise when they plan to burn, it’s inspected, and they
are approved to burn. They then call to let them know the fire is out. Sometimes it’s attended
and sometimes it’s unattended. He again asked the Committee if they would exempt agricultural

property.

Agenda Adoption

Chairman Savage asked if they would move the item “Consider Burning Ordinance” to the 1%
spot.

Councilwoman Bowden motioned, seconded by Councilman McComb to adopt the agenda
as amended. Unanimously approved.

Consider Burning Ordinance

Town Manager Tolbert advised Building and Zoning Administrator Bowden was made aware of
this. The DEQ was contacted and declined to act on the complaint because there was no
evidence of hazardous substances being burned. Building and Zoning Administrator Bowden
found it in the Virginia Administrative Code, and it is regulated by the Virginia Pollution Control
Board.

Town Manager Tolbert included the Code in the packet. He stressed that none of the sections
would have prevented the situation that prompted the citizen’s complaint. He added that the
Committee can pursue an ordinance regulating open burning. There is a model ordinance that is
approved by the Virginia Pollution Control Board contained in this document included in the
packet. He added that if it is more restrictive, they may approve it, but if it is less restrictive,
they will not. The model ordinance only references “open burning”. He read the definition.

There was discussion about open burning, what is being burned, and the proximity of
neighboring homes to the burn.

Town Manager Tolbert advised that in the State Code you can’t burn refuse in an area there is
refuse collection.

Councilwoman Bowden doesn’t want to get into a position where she can’t have a fire pit and
Mr. Leonard can’t burn brush and limbs. She stated that there are a lot of things in the Code that
prevents this from happening again. She also stated that it’s not just a nuisance, but the safety
aspect is horrific.

Town Manager Tolbert advised that if you’re going to burn, it has to be on-site, it can’t be taken
to another site.

Chairman Savage stated that anything they adopt will be in supplement to the Virginia
Regulations.

Item 5.
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Town Manager Tolbert stated that a local ordinance is considered a supplement to the State
Code. If it is more restrictive, the State will approve it and if it is less restrictive, they will not.

Councilwoman Bowden asked how they change it so that they can’t burn within 300 feet of a
residence.

Town Manager Tolbert suggested they make the changes in the model ordinance, and he will
incorporate those and present it to the Committee again for approval.

Councilwoman Bowden doesn’t want to see any more burning like in the pictures that were
presented. She stated that it comes down to human nature and being considerate. She added that
they should be looking out for the people around them.

Councilman McComb suggested adding a clause that allows for agricultural areas as well.

Town Manager Tolbert added that he will go through this and have it ready for the next
Ordinance Committee meeting.

Consider Cigarette Tax Ordinance

Town Manager Tolbert stated that Supervisor Tarr advised that the County would be taking
advantage of the new state law allowing localities to charge a tax on cigarettes. The Code is
written as such that if the locality wishes to collect the tax instead of the county, they can do so.
They can collect the tax and allow the county to collect an additional tax. Council advised they
would like to collect the tax, so he contacted Mr. Mason to advise. Mr. Mason gave him all the
information he needed to set this up. The Town can adopt by ordinance to become a member of
the Chesapeake Bay Region Cigarette Tax Board. This is made up of 10 existing members and 9
of the 10 members collect the maximum amount the state allows. He added that 1 member,
Accomack County, only collects $0.10 per pack. Being members of the Board makes it easier to
collect the tax. The Northern Neck Planning District Commission does the work for the Town.
They put out all the information, collect the tax, enforce the Ordinance, and send a check
monthly. They take 5% off the top of all that they collect from those who participate. He has
talked with the participating attorneys who have looked at the ordinance and made the
appropriate corrections. He presented and reviewed the draft ordinance. He recommended they
approve this, and it can go to Council’s Workshop meeting next week.

Town Manager Tolbert stated that Mr. Mason went to the tobacco companies for a report of
volume of sales. The County decided, based on this report they didn’t want to impose the full
$0.40.

Councilman McComb motioned, seconded by Councilwoman Bowden to join the
Chesapeake Bay Region Cigarette Tax Board and to approve the tax rate of $0.40 per
pack. Unanimously approved.

Item 5.
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DRAFT

AN ORDINANCE APPROVING TOWN OF CHINCOTEAGUE MEMBERSHIP IN A
JOINT ENTITY KNOWN AS THE CHESAPEAKE BAY REGION CIGARETTE TAX
BOARD

WHEREAS, pursuant to the authority granted to localities under § 15.2-1300 of the
Code of Virginia, as amended, the Town Council of the Town of Chincoteague, Virginia has
determined that membership in the Chesapeake Bay Region Cigarette Tax Board (the
"CBRCTB") would serve the public interest in promoting the efficient administration, collection,
accounting, disbursement, compliance monitoring and enforcement of cigarette taxes assessed by
the Town and the other localities desiring to join the Board; and,

WHEREAS a public hearing on this proposed Ordinance was held by the Town Council
of the Town of Chincoteague, Virginia on , 2022, duly advertised as required by
law and considered for adoption; and,

WHEREAS, the Town Council has reviewed an agreement establishing the Board and
defining its powers, duties, and other procedures, the text of which is attached hereto and
incorporated herein as "Exhibit A," and agrees with the terms as set forth therein; and,

WHEREAS, the Town Council of Town of Chincoteague, Virginia has been notified that
the requisite number of localities have approved the formation of the Board and the
aforementioned agreement, and the Town Council wishes to authorize the Town's membership
therein and authorize the execution of said agreement on the Town's behalf.

NOW WHEREFORE, the Town Council of Town of Chincoteague hereby ORDAINS
AS FOLLOWS:

1. Under authority of 15.2-1300, the Town's membership in the Chesapeake Bay Region
Cigarette Tax Board, is hereby approved;

2. The agreement, attached hereto as Exhibit A, is hereby APPROVED and the Town
Manager is authorized to execute the same on behalf of the governing body; and,

3. The powers and authority of the CBRCTB, as set forth in the agreement are hereby
APPROVED.

This Ordinance shall be effective January 1, 2023.

J. Arthur Leonard, Mayor

Item 5.
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Councilwoman Bowden asked if they could vote at the Council meeting what they can do with
this tax or does it have to come back to the Ordinance Committee.

Town Manager Tolbert stated that he has talked to the Director of the NNPDC and gave him all
of the retail outlets on the Island. He is working on a total volume to see how much taxes it
would be.

Consider Modification to Meals Tax Ordinance

Town Manager Tolbert advised that for the last few years, Meals Tax revenue has been budgeted
for $110,000. They budget half to the Chamber and half to the Center. In the last fiscal year, the
budgetary revenue was reached, and Council voted to extend the revenue payment to the
Chamber and Center. In order for this not to be addressed each year, it was suggested they
modify the Meals Tax Ordinance. He also advised that the Meals Tax Committee met on an
annual basis who would say they would satisfy the 10% reinvestment in tourism by
recommending where to invest the money. The Meals tax Committee was abolished. It was
suggested they make 5% permanently dedicated to the Chamber and 5% permanently dedicated
to operations of the Center. He reviewed the existing Ordinance and proposed changes. He
rewrote and read the Ordinance to reflect this.

Section 54-306 of the Town Code requires a minimum of 10% of all meals tax collections to be
dedicated to tourism as recommended by the mayor’s meals tax committee annually. For the last
several years, the 10% requirement has been satisfied by distributing 5% to the Chincoteague
Center and 5% to the Chamber of Commerce. During the FY22 budget year, distributions to the
Chamber were halted in March due to revenues exceeding the budgeted amount for this line
item.

It is proposed that Section 54-306 be revised to eliminate the meals tax committee and its annual
review of meals tax distributions and that the 10% tourism mandate be met by distributing 5% to
the Chamber of Commerce and another 5% to the Town’s Center fund which contributes to the
operation of the Chincoteague Center. The new ordinance would read as follows.

Sec. 54-306.

a. A minimum of ten percent of the tax levied under the article shall be used to promote
tourism. & v FFHYH & t i

0 di itio ; d-to OW H. Five % of the tax

collected shall be distributed to the Chincoteague Chamber of Commerce and 5%
retained by the Town for the operation of the Chincoteague Center. Distributions will
be made monthly based on the tax collected for that month. The Chamber of Commerce
Executive Director will prepare an annual report to the Council in February outlining
the specific use of the distributed funds for the previous fiscal year.

Item 5.
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Councilwoman Bowden asked Chamber Executive Director Shotwell for the actual figures of the
expenditures of the funds they received from the Town.

Chamber Executive Director Shotwell advised they have a chart of accounts and will submit the
expenses including the amounts to the Town.

Chairman Savage asked that because it is to promote tourism, will the Town come up with the
guidance for the Center.

Town Manager Tolbert stated that he was asked to develop a strategic plan, which he has done
and will present it to Council. He understands that when Meals Tax was instituted, passed, and
established, restaurant owners requested that some of the money be put back into tourism to keep
people coming. One of his goals is to make sure the Center is used more locally than it has in the
past.

Councilman McComb motioned, seconded by Councilwoman Bowden to recommend to
Council the Ordinance presented by the Town Manager as written. Unanimously
approved.

Consider Modification of Noise Ordinance

Town Manager Tolbert advised that there were recent questions as how the Town’s Noise
Ordinance compares to other locations and if its adequate. The Ordinance is specific and very
detailed. It was written in 1999. He included in the packet other localities and decibel criteria.
He stated that in Nags Head, NC you can buy a permit to exceed the decibel limit. He tried to
stay with coastal communities and neighbors who had more in common. He as unable to find
limitations in the State Code for decibel limits. OSHA has a lot of limitations on noise and
machine levels. The Town allows 2 occurrences within 30 days.

Chief Fisher reiterated and added that once you exceed the allowable occurrences the fine is
$500.

Town Manage Tolbert some municipalities don’t use decibel meters, they use distance from the
source. They also use decibels broken down to residential and commercial areas.

Councilwoman Bowden asked if they have a lot of complaints.

Chief Fisher responded that they have had maybe 5 complaints this past year that were actually
called into the Police Department.

Councilwoman Bowden also stated that just because there is no complaint doesn’t mean they
aren’t violating the Ordinance. She asked if the Police officers could just ride by and tell them
they’re too loud.

Chief Fisher advised they could not, they have to have a victim.
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Town Manager Tolbert advised this is under the Nuisance section of the Ordinance and they can
do nothing unless there is a complaint.

Councilwoman Bowden stated that if they’re too loud, it’s still breaking the law.

Chief Fisher stated that the way the Ordinance is written, they have to take the meter to the
closest corner of the structure of the complainant pointing toward the source. He added that
depending on the wind, you could hear it all the way toward north Main Street, but 2 doors
south, they may not hear it at all.

Councilwoman Bowden asked if they could change the Ordinance so that if a Police Officer rode
by and heard it, they could stop and take a reading.

There was further discussion as to the times of the complaints, and the complaints being from
outside noises.

Town Manager Tolbert stated that he has read in some of the ordinances that inside noise could
require soundproofing interior walls.

Councilwoman Bowden reviewed the allowable decibel levels from different localities.

Chief Fisher stated that he thought that in Ocean City didn’t allow any outside noise after a
certain time.

Councilwoman Bowden asked if there have been problems that resulted in the Committee
reviewing this Ordinance.

Town Manager Tolbert advised that he had a few members of Council ask about it because of
earlier complaints this summer. He added that they are just reviewing the Ordinance.

Chairman Savage commented on proximity of an outside group playing next to 2 motels.

There was discussion about the solid waste contractor emptying dumpsters after 7:00 a.m. Town
Manager Tolbert was advised they plan to go to fiberglass dumpsters with less noise and could
dump earlier in that case. They also discussed who enforces Town Ordinance. The Police
enforce the criminal ordinances, and the Building and Zoning Administrator enforces the
administrative ordinances. There were further comments.

Adjournment
Councilwoman Bowden motioned, seconded by Councilman McComb to adjourn.

Unanimously approved.
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MINUTES OF THE
BOARD OF ZONING APPEALS
AUGUST 11, 2022 AT 7:00 P.M.

Members Present: Members Absent:
Robert Cherrix, Chairman

Jack Gillis

David Landsberger

Donald Thornton

Mike McGee

Ernest W. Smith, Jr.

Eddie Moran

Call to Order
Chairman Cherrix called the meeting to order at 7:00 p.m.

Pledge of Allegiance
Chairman Cherrix led in the Pledge of Allegiance.

Roll Call
Building and Zoning Administrator Bowden conducted the roll call. All were present.

Approval of the Minutes of the February 10, 2022, meeting.
Mr. Thornton motioned, seconded by Mr. Landsberger to approve the minutes of the
February 10, 2022, meeting. Unanimously approved.

Chairman Cherrix advised they must have a majority of affirmative the votes regardless of the
number of Board Members present for the appeal to be approved. He added that they have the
right to appeal any decision of this Board to the Circuit Court within 30 days.

Appeal A220713-1

Building and Zoning Administrator Bowden read the appeal:

Appeal #A220713-1: A hearing initiated by Ms. Susan Merritt to request an appeal of decision of
the Zoning Administrator pursuant to Article 111, Section 8.4 of the Zoning Ordinance of the Town
of Chincoteague. Ms. Merritt is appealing the decision that the boundary line adjustment of
parcels 030A2-4-140A & 030A2-4-140 creates a nonconforming mobile home park. The property
is zoned R-3 Resort Residential.

Public Hearing/Public Participation
Chairman Cherrix opened the public hearing.

Ms. Susan Merritt, 7308 King Fisher Lane, advised she has lived on King Fisher Lane since 1986
when she and her husband at that time built their home. The land where her house sits belonged to
her parents, Mr. & Mrs. Ray Walker, Jr. when it was then considered Accomack County, prior to
the annexation of Chincoteague. She thanked the Board for the opportunity to present the appeal
of Building and Zoning Administrator Bowden’s decision. She stated she appreciates the time
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Building and Zoning Administrator Bowden has spent with her discussing her land situation. Her
request of the Board is to allow her a property line adjustment for 2 small pieces of land onto her
property and to eliminate nonconformities of 3 lots and the transfer of 5,000 square feet of property
which is in her front yard from her mother, Mrs. Nora Walker. She feels that the grounds for her
appeal are simple. The Town Code contains and error regarding the reference to King Fisher Lane
property. Under the present Town Code has taking 5,000 square feet from King Fisher Lane
Mobile Home Park would increase the nonconforming status. Her family utilizes parcel 30A-4-
140 referenced in the letter of denial by Building and Zoning Administrator Bowden for the
purpose of providing vacation rental properties since 1973. Article 11, Section D, Mobile Home
Parks includes a reference to King Fisher Court Mobile Home Park. Please be aware that her
family was unaware until recently that such a specific reference of their property existed in the
Town Code. She is aware that King Fisher Court Mobile Home Park caused Building and Zoning
Administrator Bowden to consider parcel 30A-4-140 as a mobile home park and as such he was
forced to deny her request.

She continued, Building and Zoning Administrator Bowden explained that he did not have the
authority to approve the request that would increase the nonconforming status of the property. She
contends that the Town Code contains an incorrect reference to the King Fisher Court Mobile
Home Park. The Code defines a mobile home park as a property used for permanent residency,
while vacation rental cottages are defined as structures used for transient and temporary
occupancy. Parcel 30A-4-140 has been used exclusively for vacation rental cottages since 1973
and has never been utilized as a mobile home park for permanent residents. 5 structures currently
exist on this parcel, 1 of which will soon be removed and not replaced. A mobile home park is
required to be a minimum of 5 acres while vacation rental cottages are allowed by right on lots
greater than 10,500 square feet. She requested that the Board of Zoning Appeals consider the
information in the PowerPoint slide of drawings she has provided and the applicable Code section.
It is her hope that the BZA will find that Article 11, contains an error and as such overturns the
Town’s position to deny her request to reconfigure the property lines as originally presented to
Building and Zoning Administrator Bowden. Her request will eliminate several nonconforming
parcels of her property while not affecting the nonconforming status of her family’s vacation rental
cottage property. She isn’t requesting special permission and she is attempting to correct an error
that until recently she was unaware. She thanked the Board for allowing her the opportunity to
resolve this issue. If this isn’t cleared up not, it may never be cleared up.

Chairman Cherrix asked if any Board Members had any questions or comments.
Mr. Landsberger asked why Ms. Merritt wants to do this.

Ms. Merritt responded she wants to clean up some property lines that run through her house. She
has the original track that was given to her by her parents. They gave her an additional piece of
land when she built garage and when a survey was done, she discovered that part of her garage was
on someone else’s property. She then purchased a part of land, so her house and garage were
sitting on her property. She wants to combine this. Other than that, the piece that is 5,000 square
feet across her front yard, a survey was done about 2 years ago. They were unaware where the
exact property lines were. The property lines are about 5° from her sidewalk. She thought it was
much further. She has no front yard, and she doesn’t own where her septic tank sits.
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Mr. Landsberger understands what it accomplishes, but lots of people have septic tanks that sit on
separate parcels and lots of people have structures that cross 2 lots. He understands that this
doesn’t accomplish anything except that it would make her feel better to own all on one property.
He asked if there was an actual reason other to make herself feel better.

Ms. Merritt stated that it was the wish if her parents to give her more land.

Mr. Landsberger stated that she has the land, and he understands that. He added that she won’t get
more land by doing this.

Ms. Merritt responded that she would get 5,000 more square feet from her mother if the
determination is made that it is vacation rental cottages which requires less square footage than the
mobile home park.

Mr. Landsberger stated that if the front yard is deeded to Ms. Merritt and becomes part of the
parcel that her house is on, then the mobile home park becomes nonconforming.

Building and Zoning Administrator Bowden referred to the plat showing the current status.

Mr. Landsberger asked that with the granting of the 5,000 square feet if it would make her property
able to support other accessory structures.

Ms. Merritt advised it would not.
Building and Zoning Administrator Bowden it would not, and he again referred to the plat.

Ms. Merritt stated that there would be no change to the land, and she has been cutting it for 36
years. She added that it will stay the same and look the same.

Building and Zoning Administrator Bowden stated that if you add the 5,000 square feet it increases
her acreage so she could add to the house or somewhere else.

Mr. Landsberger stated that if they get sewers or a new different type of septic system it would free
up some of the land to build on.

Ms. Merritt added that it meets the front yard setback making it more conforming.
Mr. McGee asked if it was a trailer park or cottage.

Ms. Merritt stated that her mother owns 2 of the trailers. She explained to her mother if they want
to go this way. Ifit’s a mobile home park it alters her residence, and if it’s vacation rental cottages,
short-term, which is what she’s been doing all along. Her mother did not want permanent residents
living in the trailer park. Ms. Merritt stated that her mother is clear to what this does, and she is
fine with it. She added that her mother is currently renting a couple of lots. One of the trailers will
be demolished and nothing will go in its place. The owners use them and come whenever they
want. The places don’t have washers or dryers, and one of the places does not have a stove.
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Mr. Landsberger asked if she rents the lot and someone else has a trailer on it.
Ms. Merritt stated she rents the lot.
Mr. Landsberger stated that they don’t control when they stay in it year around or not.

Ms. Merritt responded that the traditional use of the property for the past 50 years has not been
permanent long-term residents.

Mr. Smith asked Building and Zoning Administrator Bowden if the parcels were combined, would
this change or make any other property lots nonconforming.

Building and Zoning Administrator Bowden stated that if she combines them, there is no
nonconformity.

Mr. Landsberger asked if this would reduce the trailer park square footage.

Building and Zoning Administrator Bowden stated that is separate.

Mr. Smith stated concerning the 5,000 square feet could be done and it doesn’t create more
nonconformity. He asked Ms. Merritt if her mother owned the lots shown in red on the plat, and 2
of the lots are not leased and the trailers on them are owned by Mrs. Walker and the other 2 trailers
are owned by other people. He also asked if they could come and go as they please.

Ms. Merritt advised this was correct.

Mr. Smith then stated that if they wanted to stay there, they could.

Ms. Merritt interjected that they haven’t.

Mr. Smith stated that they own the trailer and could be there all day every day if they wanted. He
asked about the septic tank adjacent to the existing trailer and if it was Ms. Merritt’s septic.

Ms. Merritt advised it was not her septic. She added that she believes it is a cesspool.

Mr. Smith commented that there is an easement, and she has access to her septic tank and drain
fields, so there is no hardship.

Mr. Moran asked for clarification. He stated that as it is right now, there are 4 nonconforming lots.
Building and Zoning Administrator Bowden stated this is a nonconforming trailer park.

Mr. Moran stated that this would make Ms. Merritt’s lot conforming, and her mother’s lot will still
be nonconforming.
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Building and Zoning Administrator Bowden advised that Ms. Merritt would still have a
nonconforming lot.

Mr. Thornton asked why it would be conforming.

Building and Zoning Administrator Bowden stated that she still has setback issues. It gives her
more room, but it still doesn’t make it conform.

Mr. Smith referred to the plat and the area in red asked Building and Zoning Administrator
Bowden if it was still nonconforming to the Code. He stated that when the Town was annexed it
was grandfathered. He added that there is technically no active violation unless there is a change.

Mr. Landsberger gave a scenario that you want to own a mobile home park and you own a mobile
home and want to convert it to vacation rentals and asked how you do this.

Building and Zoning Administrator Bowden advised he would have to check the setbacks and the
area regulations.

There was brief discussion about changing the use from mobile home park to vacation cottage
rental would make all the structures conform.

Mr. Landsberger stated they didn’t change the use. According to the Ms. Merritt it was classified
incorrectly. This should have been a vacation cottage rental. He doesn’t feel it is true if they’re
renting lots.

Ms. Merritt advised that in the beginning, the trailers that were there were all rented by her mother.
Her mother will be 90 years old in 2 weeks.

Mr. Landsberger stated that they have to deal with what is now. They are renting lots now, with
someone else’s mobile home. However, if Mrs. Walker had her own mobile homes on the lots and
requested vacation rentals it would be allowed.

Building and Zoning Administrator Bowden interjected that it would have to meet all the setbacks.
Mr. Landsberger added that this is a change of use.

Mr. McGee asked if the trailer park is currently nonconforming.

Building and Zoning Administrator Bowden stated that the trailer park is grandfathered. He added
that today a mobile home park requires 5 acres in the Code. They don’t have 5 acres, so this is a
nonconforming grandfathered trailer park. He stated he contacted Mr. Brent Hurdle, the County’s
Assessor, and his cards only go back to 1982. He added that this is a nonconforming mobile home

park.

Mr. Thornton stated that it was done when the County had it, and you could fill it with whatever
you wanted to do at that time.

Item 6.

28




Building and Zoning Administrator Bowden advised that was correct.

Chairman Cherrix closed the public hearing. He asked if Building and Zoning Administrator
Bowden had any correspondence.

Building and Zoning Administrator Bowden advised he had none.
Chairman Cherrix asked the Board if they had any discussion.

Mr. Smith stated that it’s a mobile home park and that’s how they’re operating it and that’s how he
sees it. There are 2 trailers that have the ability to come in and stay there 24/7, 365. He doesn’t
believe the trailers are moving in and out, weekly, monthly, seasonally, or in a transient status.
They have the ability to operate as a mobile home park.

Mr. McGee asked if she gets this what it changes.

Building and Zoning Administrator Bowden stated that what it changes is you’re taking something
that is nonconforming and making it more nonconforming.

Mr. Landsberger interjected that it’s not making her house more nonconforming.
Building and Zoning Administrator Bowden advised it wasn’t.

Mr. Thornton stated that her house is nonconforming also and the only way to make this go away
is vote in favor of what she is requesting. He also stated that there are so many places on the Island
that are nonconforming, and families have owned them all their lives. He believes she should be
approved.

Chairman Cherrix stated that you have the same thing, the mobile home park isn’t going anywhere
and not getting any larger.

Mr. Landsberger stated that there is no reason not to just give her permission to vacate those
property lines which is one discussion. The problem he is having is the way it is constructed is
when her mother sells the property or someone else gets the property, there can be 4 new mobile
homes put in there. They would have to be higher but wouldn’t have to conform because you can
replace a structure within the same footprint.

Mr. Thornton added they would have to have new septic systems as well.

Building and Zoning Administrator Bowden added they would have to have the Health
Department approval. He stated that if it’s a cesspool they would have to have a new system.

Mr. Landsberger stated that the Health Department can’t deny septic if they have a cesspool for an
active residence. He added that if they do this, they are creating the ability of someone somewhere
down the line to have a permanent mobile home park with permanent residence.

Mr. Thornton asked if they allow this if the mobile homes are only used for that specific use.
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Mr. Landsberger stated that if they could somehow get the property classified to what they want it
to be, a vacation rental, they would be all for it.

Mr. Thornton stated that this is why they have to board, to solve problems like this.

Mr. Landsberger asked if they could grant a variance where they approve if they’re only used as
vacation rentals.

Building and Zoning Administrator Bowden stated he could advertise it and they could go through
with that. This would have to be a separate request. He added that they cannot vacate the property
lines on this Board. Council approves the vacation of property lines. The Board can do a
boundary line adjustment. This request is for a boundary line adjustment.

Mr. Gillis stated that the people who own the mobile homes are leasing the property to use their
mobile homes on. He asked how long the leases are.

Ms. Merritt advised it is month to month with no lease and if they choose, they can sell the mobile
home back to her mother.

Mr. Landsberger stated that her mother sold them the trailers and rents the lots.

Mr. Smith asked what the hardship was. This is one of the Board’s main functions, which is to
relieve a hardship from a citizen. He advised that when asked about a hardship her response was
none. She has access to her septic system and tank which is deemed from an easement from her
mother. They’re not supposed to decide based on whether they’re sorry about the situation. It is
supposed to be if there is a hardship they’re alleviating. He feels for Ms. Merritt, that she doesn’t
have control of the entire property.

Mr. Landsberger stated that this isn’t for the Board to decide, that would be for Council.
Mr. Smith advised the means it’s for the hardship.

Mr. Gillis asked about the septic and drain field. He stated that if it changed hands, they would
have to conform to the Town’s regulations regarding septic.

Mr. Landsberger advised that if the existing property was sold as is, and people could still live
there.

Building and Zoning Administrator Bowden agreed and added that only if they replace the mobile
homes would they be required to conform. If someone purchased the mobile home park and sold it
to someone who wanted a mobile home park they would be allowed because nothing changes. If
one gets replaced, the Health Department requires an upgrade or improvement.

Mr. McGee advised that the Health Department wouldn’t let him use the septic tank that went with
the store he bought, and he put a septic tank on the hill.
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Mr. Thornton added that this would be a hardship.
Mr. Smith stated that at that point, the appeal would be brought back to the BZA.

There was discussion about Mrs. Walker making the owners vacate the lots and at that time it
wouldn’t be a mobile home park.

Mr. Landsberger stated that right now this is a mobile home park. Ms. Merritt’s mother is renting
the land for someone to put their mobile home on it and nothing is stopping the tenants from living
there all year around. He originally was all for this, because he thought all of the trailers were Mrs.
Walkers and she rented them out part-time. He was then going to have the Planning Commission
to change the zoning because it’s not a mobile home park. But the way it is being used, it’s a
mobile home park because she doesn’t own all 4 units. She is renting the land.

There was lengthy discussion about the mobile home park verses vacation rentals and Mrs. Walker
changing form a mobile home park to vacation rentals.

Mr. Landsberger advised that this has nothing to do with what they have to decide in the case
before them.

Mr. Thornton stated that they are there to clear up a mess. He advised they’ve done it before.

Mr. Landsberger stated that if they keep everything the way it is, they can keep doing what they’re
doing, and nothing will change.

Mr. Thornton added that Ms. Merritt doesn’t have her septic on her land.

Mr. Smith stated she has an easement which gives her the right to do whatever is necessary to
properly use the septic system. He added that if she does nothing, then nothing changes. He stated
that this board addresses hardships and there is no hardship here.

Mr. Landsberger stated she can continue to rent the lots, she can continue to rent the mobile homes
and Mrs. Merritt can continue to use the lots for her septic or she can go to Council to vacate the
property lines, which is what the Board should recommend. He added that nothing changes. There
iS no reason to do this.

Mr. Smith stated that Mrs. Merritt takes care of the property in front of hers. He was advising that
nothing changes if the Board does nothing. He understands that everyone wants to do what is nice.
But what their role is to be compliant with the Codes unless there is a hardship.

Mr. Landsberger stated that there is no reason that her mother couldn’t rent her the adjacent area
for $1 for the next 100 years. He added that this would solve it.

Mr. Thornton stated they can solve it too.
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Mr. Cherrix advised that Mrs. Walker wrote a letter that states she is giving the property to her
daughter.

Mr. Landsberger stated if her mother would buy back the trailers and rent them as vacation
cottages, he would be all for it.

Mr. Smith added she could remove them.

Mr. Landsberger stated that the consideration is what the owner is entitled to do, regardless of what
she will do. She is entitled to put 5 new mobile homes there if they approve this.

Mr. Gillis stated that everything was fine at that time because there was no Virginia Code. All the
streets on the Island and all the houses on the sidewalks. Now, what your mother has done for all
these years is wrong.

Mr. Landsberger stated that this is why this Board is here to alleviate the hardship. He is waiting
for the hardship. If she does nothing, nothing changes, her mother can keep renting the lots and the
mobile homes, she can replace the mobile homes.

Mr. Thornton interjected that her mother could do the same thing if they approve it.
Mr. Smith stated if they approve it, they are creating more nonconformance.

Mr. Thornton stated that Ms. Merritt’s house doesn’t have a 25° front yard which is
nonconformance. He added that this is because they made mistakes.

Mr. Landsberger understands, but their job isn’t to give someone a nice front lawn.

Mr. Cherrix stated that maybe it’s their job to prevent Mrs. Walker from giving Ms. Merritt the
property she wants her to have.

Board Action on Appeal:

Mr. McGee motioned, seconded by Mr. Gillis to approve the request. The motion was
carried.

Ayes: Gillis, Thornton, McGee, Moran

Nays: Landsberger, Smith

Abstain: None

Absent: None

Adjourn
Mr. McGee motioned, seconded by Mr. Landsberger to adjourn. Unanimously approved.
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MINUTES OF THE AUGUST 15T, 2022
CHINCOTEAGUE TOWN COUNCIL MEETING
Council Chambers

Council Members Present: Council Members Absent:
J. Arthur Leonard, Mayor

Christopher D. Bott, Vice Mayor

Denise P. Bowden, Councilwoman

William T. McComb, Jr., Councilman

Ellen W. Richardson, Councilwoman

K. Jay Savage, Councilman

Gene W. Taylor, Councilman

Staff Present:

Mr. Michael T. Tolbert, Town Manager

Mr. Robby Fisher, Police Chief

Mr. E. Bryan Rush, Director of Emergency Services

Call to Order
Mayor Leonard called the meeting to order at 7:00 p.m.

Invocation
Councilman Taylor offered the invocation.

Pledge of Allegiance
Mayor Leonard led in the Pledge of Allegiance.

Public Comment
Mayor Leonard opened the floor for public comment.

e Mrs. Julie Brommer, Chincoteague Island Community Cats, gave an update on the
neutering, spaying, and vaccinations of the local community cats. She thanked Council for the
use of the Firehouse and the Donald J. Amrien Recreation Center for the clinic.

e Chincoteague Chamber Executive Director Shotwell gave a huge shoutout to the Police
Department, the EMS, the Town staff and Council, Saltwater Cowboys, and everyone for all they
do. She didn’t hear any complaints about the swim. She announced that as of 3:00 p.m. today
the video she shared on the Chamber’s Facebook page reached 5 million views and 11,758
reaches. She reported that they have received several calls for bookings next year. She again
thanked everyone.

Agenda Adoption
Councilman McComb motioned, seconded by Councilwoman Bowden to adopt the agenda
as presented. Unanimously approved.
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Staff Reports
General Government

Town Manager Tolbert reported on the failure of the bulkhead at Memorial Park adding that a
temporary fence was immediately erected. He advised he contacted the Army Corps of
Engineers and the local Wetlands Board as to the need of emergency repair. A marine contractor
was also contacted, and a price was obtained. Materials will be available within the next 2
weeks. He reported on the Inlet Study advising there will be a site visit on August 19". He
invited NASA and USF&W to have a representative at the meeting along with Council to make
sure this goes through the budget next year. He reviewed the Cigarette Tax information and
stated it should be in place by January 1%. He reviewed the Financial Report adding that they
received the 2" tranche of the ARPA funds. He advised of the annual audit report stating there
was no detection of fraud, malfeasance, or incompetence. He continued with the Meals and
Transient Occupancy Tax revenue for June activity reported in July. He also reported on the
Building and Zoning Department with 39 building permits for July. He informed Council that he
signed a contract Friday with I-worQ Systems, Inc. to provide a cloud-based building and zoning
permit service for the Town. He added that I-worQ can use the County GIS system within the
software with no additional fees. It will take approximately 60 days to implement.

There were brief questions and comments about the cigarette tax.

Police Department

Chief Fisher gave an update to the July report in the packet. He reported that in July they assisted
the Chincoteague Volunteer Fire Company with the carnival, fireworks, and swim. They
supplied an officer at the carnival each night with no major problems. They conducted a
department meeting on July 20" about the swim. Sgt. Adams and Cpl. Butler recertified in the
breathalyzer operations. He commented that Town Manager Tolbert, Emergency Management
Coordinator Rush, and the State Police were a big help. He advised they met with the troopers
about their duties during the swim. He stated that the Governor’s Protection Unit was here so the
Governor and his wife could attend the Pony Swim. He stated that regarding the swim everyone
in the Town, volunteers, bus drivers, and all did a great job with only a few glitches.

Mayor Leonard commented that he saw Chief Fisher in the YouTube videos of old pony swims
and auctions. He also stated that the State Police were thorough.

Emergency Services

Director of Emergency Services Rush updated the numbers for July. They went from 90 to 133
calls. He advised that Pony Swim Day didn’t start out well with calls but settled down later in
the afternoon. They had 8 more calls than last July. He reported that out of the 133 calls, the
average response time to get an ambulance at the emergency was 4.83 minutes. This is very
good. He stated that this is due to the elected officials who put stock in the system, and the
system working the way that it does. He advised that EMT Jonczak was presented with his
Citation as he was unable to attend the last Council meeting. He thanked Parksley,
Greenbackville, and Oak Hall for helping during the swim, and Oak Hall for helping during the
auction and fireworks night. He also thanked the Atlantic Fire Company who did the fire watch
during the fireworks on the 30™".
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Director of Emergency Services Rush also reported they are continuing to monitor COVID and
the weather. He announced an After-Action meeting for the fireworks and Pony Swim
tomorrow. ANTARES is scheduled for a mid-October launch. He reported the COVID numbers
for Virginia. He will have the After-Action Report completed by mid-August. He added that the
Department of Homeland Security is looking for a Special Events Assessment by September 2",
2023. He also stated that 6 months and under can get vaccinated and for everyone to be weather
aware.

Committee Reports:

Budget and Personnel Committee

Vice Mayor Bott advised they met on July 12" and discussed the surplus. They will discuss
further in September to make recommendations to Council for allocation.

Adoption of the Minutes of the July 5" Council Meetings
Councilman Savage motioned, seconded by Councilwoman Bowden to adopt the minutes of
the July 5™ Council meetings as presented. Unanimously approved.

Eastern Shore Broadband Update
Mr. Bridgham with the Eastern Shore Broadband gave some history of the ESVBA. He advised
of the speed, connection fees, programs for low income, and monthly costs.

Councilwoman Bowden asked how many Chincoteague customers have ESVBA and what the
cost was.

Mr. Bridgham advised 7 and the service fee is $150.00.

Councilwoman Bowden asked if they would bring it directly to the house and bury the line.
Mr. Bridgham stated they would and can bury it or bring it in overhead.

Councilwoman Bowden stated that they could go to ESVBA.com and sign up or call.

Mayor Leonard advised his motel has it and it is phenomenal. The schools, Town, and Fire
Company also have it.

Councilwoman Richardson asked if the High School was the end of the line on North Main
Street.

Mr. Bridgham advised it goes from the Harbor (South Main Street) all the way to the turn circle
(North Main Street) and some side streets. They can install on any side street.

Councilwoman Richardson asked how much it would be to run service into Misty Meadows just
off of North Main Street.

Mr. Bridgham advised they set the service connection fee for Chincoteague at $150.

Iltem 7.
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Community Center Capital Improvements

Town Manager Tolbert reported that the Center’s HVAC needs replacing. He stated that Trane
of Chesapeake looked at the system. He explained the age of the current system, the problems,
and advised of the new system that would be more efficient. He added that they can bridge the
gap between the cloud ceiling so as not to change the appearance, but to make it more efficient.
The cost for the new system would be $167,000. He showed the schematics and explained that
some of the preparation can be done in-house. He also stated that this could be paid for with the
Center’s Investment Account which has $282,893.

Councilman McComb motioned, seconded by Councilwoman Bowden to approve the
expenditure for the purchase of a new HVAC system for the Center. Unanimously
approved.

There was further discussion.

Mayor and Council Comments

Councilwoman Bowden stated they weren’t sure what to expect after 2 years of no carnival. She
feels this was the best carnival season she’s ever seen. She thanked every single person involved
including the Chincoteague Volunteer Fire Company, the Town of Chincoteague staff, Public
Works, the bus drivers, the Chincoteague Police Department, Sheriff’s Office, and everyone for
everything they did. She stated that it was a tremendous success. She also stated that the
proceeds go back into the Town one way or another. She can’t thank everyone enough for all
their help and support. She concluded with “Go Yankees”.

Councilman Taylor asked God to continue to bless them.

Councilman Savage stated that this is resiliency at its finest when we have the group of people
that we have. He extended kudos to everyone.

Mayor Leonard stated it is something to see all the preparation work that goes into planning that
everyone doesn’t see at Pony Penning. He added that they can’t have a successful Pony Penning
without all of them. He thanked everyone. He advised he didn’t get to see much of the carnival
because he stayed in the back of the auxiliary stand. He commented that the lines on July 4"
were nearly 2 hours long. He stated that it was amazing and thanked the citizens for their
continued patience through July and throughout this month.

Closed Meeting in Accordance with 82.2-3711 (A) (1 & 5) of the Code of Virginia to discuss
evaluation of senior staff, discussion of specific personnel and potential sale of real
property.

Councilwoman Bowden motioned, seconded by Councilman McComb to go into a closed
meeting in accordance with §82.2-3711 (A) (1 & 5) of the Code of Virginia to discuss
evaluation of senior staff, discussion of specific personnel and potential business
opportunities.

Ayes: Bott, Bowden, McComb, Richardson, Savage, Taylor

Nays: None

Absent: None
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Certification of Closed Meeting in Accordance with §2.2-3712 (D) of the Code of Virginia:
Councilwoman Bowden motioned, seconded by Councilman McComb in accordance with
82.2-372 (D) of the Code of Virginia that the Council certify that to the best of each Council
Member’s knowledge.

(1) only public business matters lawfully exempted from opening meeting

requirements under this chapter and

only such public business matters were identified in the motion by which the closed
meeting was convened, were heard, discussed, or considered. All present were in favor and
the motion was carried.
Ayes: Bott, Bowden, McComb, Richardson, Savage, Taylor
Nays: None
Absent: None

Adjourn
Councilwoman Bowden motioned, seconded by Councilman McComb to adjourn.
Unanimously approved.

Iltem 7.

J. Arthur Leonard, Mayor Michael T. Tolbert, Town Manager
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MINUTES OF THE AUGUST 18, 2022
CHINCOTEAGUE TOWN COUNCIL MEETING
Council Chambers

Council Members Present: Council Members Absent:

J. Arthur Leonard, Mayor William T. McComb, Jr., Councilman
Christopher D. Bott, Vice Mayor

Denise P. Bowden, Councilwoman

Ellen W. Richardson, Councilwoman

K. Jay Savage, Councilman

Gene W. Taylor, Councilman

Staff Present:
Mr. Michael T. Tolbert, Town Manager
Mr. Robby Fisher, Chief of Police

Call to Order
Vice Mayor Bott called the meeting to order at 5:00 p.m.

Invocation
Councilman Savage offered the invocation.

Pledge of Allegiance
Mayor Leonard led in the Pledge of Allegiance.

Public Comment

Mrs. Pat Farley, 3243 Lisa’s Lane, stated she has had a number of people ask for an update on
ARPA. They have not heard anything in several weeks. She knows this is a whole lot of money
that the Town is spending. She commented further and asked for an update.

Agenda Adoption

Councilwoman Bowden motioned, seconded by Councilman Savage to adopt the agenda as
presented. All present were in favor and the motion was carried.

Ayes: Bott, Bowden, Richardson, Savage, Taylor

Nays: None

Absent: McComb

Consider Cigarette Tax Ordinance

Councilman Savage reported that the Ordinance Committee met on August 11"". They voted to
recommend the imposition of $0.40 per pack cigarette tax which is the maximum allowed by the
state. There is a membership in the Chesapeake Region Cigarette Tax Board to allow the Board
to collect the imposed tax in accordance with the retailers within the Town limits and submit the
tax to the Town less a 5% administration fee. He stated that in order to impose a tax the Town
must adopt an ordinance modifying Chapter 54 adding Article 7, Cigarette Tax, and to allow the
membership in the Chesapeake Region Cigarette Tax Board. This has been reviewed and
recommended by the Ordinance Committee and they ask Council to vote to proceed to public
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hearing on the proposed Cigarette Tax Ordinance, and the Ordinance to join the Chesapeake Bay
Region Cigarette Tax Board, and schedule a public hearing for the September 6", 2022, regular
Council meeting on the tax and Board membership.

Councilwoman motioned, seconded by Vice Mayor Bott to proceed to public hearing. All
present were in favor and the motion was carried.

Ayes: Bott, Bowden, Richardson, Savage, Taylor

Nays: None

Absent: McComb

Consider Meals Tax Ordinance Modification

Councilman Savage stated that the Ordinance Committee recommended changes to Section 54-
306 of the Town Code for a disposition of the Meals Tax. The Committee recommended that
Section 54-306 be revised be revised to eliminate the Meals Tax Committee and its annual
review of Meals Tax distribution and the 10% tourism mandate be met by distributing 5% to the
Chamber of Commerce and another 5% to the Town’s Center fund which contributes to the
operation of the Chincoteague Center. The new ordinance would read as follows:

Sec. 54-306.

a. A mmrmum of ten percent of the tax Ievred under the artrcle shall be used to promote

collected shall be drstrrbuted to the Chmcoteague Chamber of Commerce and 5%
retained by the Town for the operation of the Chincoteague Center. Distributions will
be made monthly based on the tax collected for that month. The Chamber of Commerce
Executive Director will prepare an annual report to the Council in February outlining
the specific use of the distributed funds for the previous fiscal year.

Councilman Savage stated that Council is asked to act on the proposed Ordinance.

Councilwoman Bowden motioned, seconded by Councilwoman Richardson to adopt the
changes to Section 54-306 of the Meals Tax Ordinance as presented. The motion was
carried.

Ayes: Bowden, Richardson, Savage, Taylor

Nays: None

Abstain: Bott

Absent: McComb

Consider Personal Property Tax Rate
Town Manager Tolbert advised that back in April they addressed the real estate tax and reduced
the tax as per the State Code to stay within 1% of the Town’s collections from the previous year.
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There was a motion to recuse the personal property tax due to the perceived increase in value for
this coming year. He advised he spoke with the County Administrator and Finance Director who
have assisted him in narrowing down the value of personal property on Chincoteague which is
difficult to do because the values change and the inventory of personal property changes. He
reported that the best they can do is take an educated guess of what it would be. He stated that
the motion made by Councilman McComb was at that time to reduce the property tax to collect
less than a 1% increase from the personal property taxes from last year. Because this will be
difficult to narrow down, they could do it after the fact and issue a rebate which would be
cumbersome and costly on the Town’s part. The other option would be to take an educated
guess and reduce the tax to what they recommend it to be. He suggested reducing the tax by
15%. Car values, which are the major portion of personal property taxes seem to be rising. He
feels 15% puts the Town in the neighborhood of the value of the cars. He recommended a 15%
reduction.

Vice Mayor Bott asked how this works.

Town Manager Tolbert stated that values are reassessed for personal property in the spring.
Taxes are collected based on the value of the personal property as of January 1%, He gave a
further explanation. He continued that the next years assessment will catch up to the collections
of Spring. What the Town collects in the fall is based on the value of the property of the
previous January. When the assessment of the new evaluation comes in March that will not be
assessed until the following January.

Vice Mayor Bott stated that they are still expected to see the increase January 1% from 2021. The
increase of March 2022 will not be assessed until next year.

Town Manager Tolbert stated that the increase of March 2022 won’t be assessed until after the
1% collection after January 1%

Vice Mayor Bott asked if this would be applied for just this year or permanent.

Town Manager Tolbert stated that they expect at some point in time that personal property will
start devaluing again. He added that at that time, they may want to take another look at this. He
recommended they look at this again in another year.

Councilman Taylor motioned, seconded by Councilwoman Bowden to approve the 15%
reduction for one year at which time they will review this matter again. All present were in
favor and the motion was carried.

Ayes: Bott, Bowden, Richardson, Savage, Taylor

Nays: None

Absent: McComb

Mayor and Council Comments
There was none.
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Closed Meeting in Accordance with §2.2-3711 (A) (1,5) of the Code of Virginia to discuss
prospective business opportunities and pending legal matters.

Councilwoman Bowden motioned, seconded by Councilwoman Richardson to go into a
closed meeting in accordance with §2.2-3711 (A) (1 & 5) of the Code of Virginia to discuss
perspective business opportunities and personnel matters. All present were in favor and
the motion was carried.

Ayes: Bott, Bowden, McComb, Richardson, Savage, Taylor

Nays: None

Absent: None

Certification of Closed Meeting in Accordance with §82.2-3712 (D) of the Code of Virginia:
Councilwoman Bowden motioned, seconded by Councilwoman Richardson and
Councilwoman Bowden in accordance with §2.2-372 (D) of the Code of Virginia that the
Council certify that to the best of each Council Member’s knowledge.

(1) only public business matters lawfully exempted from opening meeting

requirements under this chapter and

only such public business matters were identified in the motion by which the closed
meeting was convened, were heard, discussed, or considered. All present were in favor and
the motion was carried.
Ayes: Bott, Bowden, Richardson, Savage, Taylor
Nays: None
Absent: McComb

Adjourn

Councilwoman Bowden motioned, seconded by Councilwoman Richardson to adjourn. All
present were in favor and the motion was carried.

Ayes: Bott, Bowden, Richardson, Savage, Taylor

Nays: None

Absent: McComb

J. Arthur Leonard, Mayor Michael T. Tolbert, Town Manager
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APPLICATION

This application of Bonnie Holloway Jones, owner of Lot 16 and the western one-half of
Lot 17, Ocean Boulevard Development as shown on a certain plat of survey entitled “PHYSICAL
SURVEY of LOT 16 and the Western One Half of L.OT 17 OCEAN BOULEVARD
DEVELOPMENT Chincoteague Island District Accomack County, Virginia for BONNIE
HOLLOWAY JONES” said plat being recorded in the Office of the Clerk of the Circuit Court for
the County of Accomack, Virginia as Document Number 200705635. Applicant is requesting that
the aforesaid survey be by ordinance amended so as to vacate the property line as shown on said
plat, which separates Lot 16 and the western one-half of Lot 17. This Application to Vacate said
property line is pursuant to Section 15.2-2272(2) of the 1950 Code of Virginia, as amended.

Item 9.

Bonnie Holloway Jones

42




AN ORDINANCE VACATING A PROPERTY LINE OF A
SUBDIVISION PLAT PURSUANT TO SECTION 15.2-2272.2

WHEREAS, Bonnie Holloway Jones owns two parcels of land shown on a certain plat
entitled “PHYSICAL SURVEY of LOT 16 and the Western One Half of LOT 17 OCEAN
BOULEVARD DEVELOPMENT Chincoteague Island District Accomack County, Virginia for
BONNIE HOLLOWAY JONES” and recorded in the aforesaid Clerk’s Office as Document
Number 200705635 being Lot 16 and western one-half of Lot 17 within the Town of Chincoteague,
Tax Map Numbers #060A 50400001600 and 060A50400001700; and

WHEREAS, Bonnie Holloway Jones desires to vacate the lot line between Lot 16 and the
wester one-half of Lot 17; and

WHERFEAS, the said Bonnie Holloway Jones has requested that the division of property
line between said Lot 16 and western one-half of Lot 17 be vacated so that the lots become one
parcel; and

WHEREAS, the notice requirement of Section 15.2-2272.2 has been complied with; and

WHEREAS, the governing body affirmatively finds that no owner of any lot shown on said
Plat will be irreparably damaged by the said vacations of said line.

NOW, THEREFORE, BE 1T ORDAINED AS FOLLOWS:

1. That the division of property line between said Lot 16 and western one-half of Lot
17 as shown on a certain plat of survey entitled “PHYSICAL SURVEY of LOT 16 and the Western
One Half of LOT 17 OCEAN BOULEVARD DEVELOPMENT Chincoteague Island District
Accomack County, Virginia for BONNIE HOLLOWAY JONES” recorded in the aforesaid
Clerk’s Office as Document Number 200705635 be and is hereby vacated.

2. That as the result of said vacation of property lines of former Lot 16 and western
one-half of Lot 17 shall result in one (1) parcel of land.

3. That the Town Manager, after the time for an appeal of the adoption of this
Ordinance has expired, or if appealed, the action of Counsel is upheld, shall cause a copy of this

Ordinance to be recorded in the aforesaid Clerk’s Office.
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Item 9.

Ayes: Nays:

Approved as of , 2022

Mayor

Commonwealth of Virginia
County of Accomack

The foregoing Ordinance was acknowledged before me this day of
2022 by J. Arthur Leonard, Mayor, in my jurisdiction aforesaid.

Notary Public
Commission expires:
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NOTICE OF PUBLIC HEARING

The Chincoteague Town Council will hold a Public Hearing commencing at 5:00 p.m. on
, 2022, in the Council Chambers of the Town of Chincoteague, 6150 Community
Drive, Chincoteague, Virginia, to afford interested parties the opportunity to be heard or present
written comments concerning the following proposed Ordinance to vacate a property line of a
recorded plat of subdivision in the Town of Chincoteague, Accomack County, Virginia.
AN ORDINANCE VACATING A PROPERTY LINE
OF A SUBDIVISION PLAT

WHEREAS, the governing body of a municipality may vacate part of recorded plat after
the sale of a lot shown on said plat pursuant to Section 15.2-2272 (2) of the Code of Virginia of
1950, as amended; and

WHEREAS, an Application has been filed by Bonnie Holloway Jones to vacate a part of a
recorded plat of a subdivision in the Town of Chincoteague entitled “PHYSICAL SURVEY of
LOT 16 and the Western One Half of LOT 17 OCEAN BOULEVARD DEVELOPMENT
Chincoteague Island District Accomack County, Virginia for BONNIE HOLLOWAY JONES”
which plat is recorded in the Clerk’s Office of the Circuit Court of Accomack County, Virginia,
as Document Number 200705635; and

WHEREAS, the basis of said vacation is that:

1. The property line between Lot 16 and western one-half of Lot 17 is a property line
between two lots both owned by Applicant, Bonnie Holloway Jones.

2. That the said Bonnie Holloway Jones desires to remove the boundary line between
the two lots to result in one parcel of land.

THEREFORE BE IT ORDAINED BY
THE TOWN COUNCIL OF THE TOWN OF CHINCOTEAGUE

1. That the division or property line between said Lot 16 and western one-half of Lot
17 as shown on a certain plat of survey entitled “PIIYSICAL SURVEY of LOT 16 and the Western
One Half of LOT 17 OCEAN BOULEVARD DEVELOPMENT Chincoteague Island District
Accomack County, Virginia for BONNIE HOLLOWAY JONES” be and is hereby vacated, as
shown on the plat attached to the Application. The “new plat”.

2. That as the result of said vacation of property lines of former Lot 16 and western

one-half of Lot 17 shall result in one (1) parcel of land as shown on the new plat.

1
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3. That the Town Manager, after the time for an appeal of the adoption of this
Ordinance has expired, or if appealed, the action of Counsel is upheld, shall cause a copy of this
Ordinance to be recorded in the aforesaid Clerk’s Office.

4. That the effective date of the Ordinance shall be upon adoption by the Town
Council for the Town of Chincoteague.

Handicapped assistance available by calling 757-336-6519.

Michael T, Tolbert
Town Manager
Town of Chincoteague
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Town of Chincoteague, Inc.

Rules for Public Comment at Public Hearings:

=

10.

All attendees wishing to speak shall sign up on the provided roster.
Speakers must preface all comments by stating their name and 911 address.
Comments shall be limited to (4) minutes per speaker.

Attorneys representing clients will be limited to 10 minutes.

A speaker cannot reserve or transfer time to another speaker.

Speakers must not use profanity, threatening language or otherwise be abusive to Council
or Committee members.

Signs and placards are not allowed inside the Council Chambers.

Speakers shall not address specific personnel matters which involve individual employees
in a public meeting.

Members of the Council will not answer questions directly or engage with speakers.

Specific questions shall be directed to the Mayor who shall at his shall discretion solicit a
response from the appropriate staff member.

6150 Community Drive, Chincoteague Island, Virginia 23336 (757) 336-6519
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Item 12.

The Chincoteague Town Council will hold a public hear-
ing on Tuesday, September 6, 2022, at 7 p.m., for the pur-
pose of receiving comments on the proposed addition of
Article VII to Chapter 54 of the Town Code instituting a
cigarette tax within the incorporated limits of the Town.
Anyone wanting to comment without attending in person
may submit written comments to the Town Office by 5
p-m. on September 5, 2022. Written statements may be
mailed to the Town of Chincoteague, Attn Town Manager,
6150 Community Drive, Chincoteague, VA 23336. Emails
may be addressed to mtolbert@chincoteague-va.gov with
the subject line: Cigarette Tax. All comments must be in
person, mail or emailed. Mailed or emailed comments
will be included in the meeting official record. Comments
must include commenter’s name and address. For ques-
tions or assistance call: 757-336-6519.
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DRAFT ORDINANCE

AN ORDINANCE AMENDING CHAPTER 54 OF THE TOWN OF CHINCOTEAGUE
CODE, ADDING ARTICLE VII THERETO, IMPOSING A “CIGARETTE TAX”

WHEREAS, Virginia Code 858.1-3830 authorizes localities to levy taxes upon the sale
or use of cigarettes (“cigarette tax”); and

WHEREAS, a public hearing on the proposed cigarette tax was held by the Town of
Chincoteague Town Council (“Town Council”) on September 6, 2022, said public hearing
having been duly advertised as required by law; and

WHEREAS, upon consideration of the proposed cigarette tax, the Town Council finds
that the imposition of such tax would serve the interests of the citizens of the Town of
Chincoteague by increasing public revenues for the enhancement of public services; and

WHEREAS, the Town Council further finds that joining the Chesapeake Bay
Region Cigarette Tax Board (“CBRCTB”) will assist the Town of Chincoteague in the
efficient administration and enforcement of the cigarette tax.

NOW THEREFORE, BE IT HEREBY ORDAINED by the Town Council that the
Town of Chincoteague herby imposes a tax on the sale or use of cigarettes in the Town of
Chincoteague as hereby set forth and under the terms and conditions herein, and that Chapter 54
of the Town of Chincoteague Code be, and it is hereby amended by adding Article VII, as
follows:

Sec. 54-351. Short Title.

This article shall be known and cited as the Town of Chincoteague Cigarette Tax
Ordinance.

Sec. 54-352. Definitions.

For the purposes of this article, the following words and phrases have the meanings
respectively ascribed to them by this section, except in those instances where the context clearly
indicates a different meaning:

“Administrator” means the individual employed by the CBRCTB to
administer and enforce this ordinance, or his designated agents or appointees, including without
limitation its Tobacco Revenue Agents.

“Board” or “CBRCTB” means the Chesapeake Bay Region Cigarette Tax
Board.

“Carton” means any container, regardless of material used in its construction, in
which packages of cigarettes are placed.
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“Cigarette” means and includes any roll of any size or shape for smoking,
whether filtered or unfiltered, with or without a mouthpiece, made wholly or partly of cut,
shredded or crimped tobacco or other plant or substitute for tobacco, whether the same is
flavored, adulterated or mixed with another ingredient, if the wrapper or cover is made of any
material other than leaf tobacco or homogenized leaf tobacco, regardless of whether the roll
is labeled or sold as a cigarette or by any other name.

“Cigarette Machine Operator” means any individual, partnership or
corporation engaged in the sale of packages of cigarettes from vending machines.

“Dealer” means and includes every manufacturer's representative, wholesaler,
retailer, cigarette machine operator, public warehouseman, or other person who shall sell,
receive, store, possess, distribute, or transport cigarettes within or into the Town.

“Package” means and includes any container, regardless of the material used in
its construction, in which separate cigarettes are placed without such cigarettes being placed
into any container within the package. “Packages” are those containers of cigarettes from
which they are consumed by their ultimate user. Ordinarily, a package contains twenty
cigarettes; however, "package"” includes those containers in which fewer or more than twenty
cigarettes are placed.

“Person” means and includes any individual, firm, unincorporated association,
company, corporation, joint stock company, limited liability company, group, agency,
syndicate, trust or trustee, receiver, fiduciary, partnership, and conservator. The word "person”
as applied to a partnership, unincorporated association, or other joint venture means the
partners or members thereof, and as applied to a corporation or company, includes all the
officers and directors thereof. The word “person” as applied to a limited liability company shall
include all members and managers thereof.

“Place of business” means and includes any place where cigarettes are sold,
placed, stored, offered for sale, or displayed for sale, or where cigarettes are brought or kept for
the purpose of sale, consumption or distribution, including vending machines, by a dealer
within the Town.

“Registered agent” means and includes every dealer in the Town who is
issued a permit by the CBRCTB pursuant to section 54-535 below.

“Retail dealer” means and includes every person who, in the usual course of
business, purchases or receives cigarettes from any source whatsoever for the purpose of sale
within the Town to the ultimate consumer; or any person who, in the usual course of business,
owns, leases or otherwise operates within his own place of business, one or more cigarette
vending machines for the purpose of sale of cigarettes to the ultimate consumer within the
Town; or any person who, in any manner, buys, sells, stores, transfers, or deals in cigarettes for
the purpose of sale within the Town to the ultimate consumer, who is not licensed as a
wholesaler or vending machine operator.
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“Sale” or “sell” means and includes every act or transaction, regardless of the
method or means employed, including barter, exchange or the use of vending machines or other
mechanical devices or a criminal or tortious act whereby either ownership or possession, or
both, of any cigarettes shall be transferred within the Town from a dealer as herein defined to
any other person for a consideration.

“Stamp” means a small, gummed piece of paper or decal used to evidence
provision for payment of the tax as authorized by the Chesapeake Bay Region Cigarette Tax
Board, required to be affixed to every package of cigarettes sold, distributed, or used within
the Town.

“Store” or “storage” means and includes the keeping or retention of cigarettes in
this Town for any purpose except sale in the regular course of business.

“Tobacco Revenue Agent” means a person authorized by CBRCTB to act on
its behalf in enforcement of this ordinance.

“Town” means Town of Chincoteague, Virginia.

“Use” means and includes the exercise of any right or power over any cigarettes
or packages of cigarettes incident to the ownership or possession of those cigarettes or packages
of cigarettes including any transaction where possession is given or received or otherwise
transferred, other than a sale.

” User” means any person who exercises any right or power over any cigarettes
or packages of cigarettes subject to the provisions of this article incident to the ownership or
possession of those cigarettes or packages of cigarettes or any transaction where possession is
given or received or otherwise transferred, other than a sale.

“Wholesale Dealer” means any individual, partnership, limited liability
company, or corporation engaged in the sale of packages of cigarettes for resale into or
within the Town.

Sec. 54-353. Levy and rate.

In addition to all other taxes of every kind now or hereafter imposed by law, there is
hereby levied and imposed by the Town upon every person who sells or uses cigarettes within
the Town an excise tax at a rate of $0.40 for each package containing twenty cigarettes and
$0.02 for each cigarette contained in packages of fewer or more than twenty cigarettes sold or
used within the Town. The tax shall be paid and collected in the manner and at the time
hereinafter prescribed; provided, that the tax payable for each cigarette or cigarette package
sold or used within the Town shall be paid but once.

Sec. 54-534. Administration and collection.

(a) The tax imposed by this article shall be evidenced by the use of a tax stamp and
shall be paid by each dealer or other person liable for the tax under a reporting method
determined by the CBRCTB. Except as provided in Virginia Code Section 58.1-3830(D), the
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tax stamps shall be affixed in such a manner that their removal will require continued
application of water or steam. Each dealer or other person liable for the tax is hereby required,
and it shall be his duty, to collect, pay the tax, and report on a monthly basis all packages of
cigarettes on forms prescribed for this purpose by the CBRCTB, including the following:

(1) The quantity of CBRCTB-stamped cigarettes sold or delivered to: (i) each
registered agent appointed by the CBRCTB for which no tax was collected; (ii) each
manufacturer's representative; and iii) each separate person and place of business during the
preceding calendar or fiscal month; and

(2) The quantity of CBRCTB stamps on hand, both affixed and unaffixed on the first
and the last day of the preceding calendar month and the quantity of CBRCTB stamps or
CBRCTB-stamped cigarettes received during the preceding calendar month; and

(3) The quantity of cigarettes on hand to which the CBRCTB stamp had not been
affixed on the first and last day of the preceding calendar or fiscal month and the quantity of
cigarettes received during the preceding calendar or fiscal month to which the CBRCTB stamp
had not been affixed; and

(4) Such further information as the administrator for the CBRCTB may require for the
proper administration and enforcement of this article for the determination of the exact number
of cigarettes in the possession of each dealer or user.

(b) Each dealer or other person liable for the tax shall file such reports with the
CBRCTB and pay to the CBRCTB the tax due prior to the monthly due date to be established
by the Board and shall furnish copies of all cigarette tax reports submitted to the Virginia
Department of Taxation.

(c) All money collected as cigarette taxes under this ordinance shall be deemed to be
held in trust by the person collecting the same until remitted to the CBRCTB.

(d) When, upon examination and audit of any invoices, records, books, cancelled checks
or other memoranda touching on the purchase, sale, receipt, storage or possession of tobacco
products taxed herein, any dealer or other person liable for the tax is unable to furnish evidence
to the CBRCTB of sufficient tax payments and stamp purchases to cover cigarettes which were
sold, used, stored, received, purchased or possessed by such person, the prima facie
presumption shall arise that such cigarettes were received, sold, used, stored, purchased or
possessed by such person without the proper tax having been paid. The CBRCTB shall, from
the results of such examination and audit based upon such direct or indirect information
available, assess the tax due, impose a penalty of ten per cent (10%) of the gross tax due and
may impose interest of three-quarters per cent (3/4 of 1%) per month of the gross tax due.

(e) When any dealer or other person liable for the tax files a false or fraudulent report or
fails to perform any act or performs any act to evade payment of the tax, the CBRCTB shall
administratively assess the tax due and impose a penalty not to exceed fifty per cent (50%) of
the gross tax due and interest of three-quarters per cent (3/4 of 1%) per month of the gross tax
due.
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(F) The dealer or other person liable for the tax shall be notified by certified mail of such
deficiency and such tax, penalty and interest assessed shall be due and payable within ten (10)
days after notice of such deficiency has been issued. Every dealer or other person liable for the
tax shall examine each package of cigarettes to ensure that the CBRCTB stamp has been
affixed thereto prior to offering them for sale.

(9)Any dealer or other person liable for the tax who shall receive cigarettes not bearing
the CBRCTB stamp shall, upon receipt of such cigarettes, commence and with all reasonable
diligence continue, to affix the CBRCTB stamp to each and every package of cigarettes until all
unstamped packages of cigarettes have been stamped and before offering such cigarettes for
sale.

(h)Any dealer or other person liable for the tax who has notified the CBRCTB that he is
engaged in interstate or intrastate business shall be permitted to set aside such part of his stock
as may be legally kept for the conduct of such interstate or intrastate business (that is, cigarettes
held for sale outside the jurisdiction of the CBRCTB) without affixing the stamps required by
this article. Any such interstate or intrastate stock shall be kept entirely separate and apart from
the CBRCTB-stamped stock, in such a manner as to prevent the commingling of the interstate
or intrastate stock with the CBRCTB stock.

(i) Any dealer or other person liable for the tax found to have had untaxed
cigarettes which have been lost, whether by negligence, theft or any other unaccountable
loss, shall be liable for and shall pay the tax due thereon.

(j) It shall also be the duty of each dealer or other person liable for the tax to maintain
and keep for a period of three (3) years, not including the current calendar year, records of all
cigarettes received, sold, stored, possessed, transferred, or handled by such person in any
manner whatsoever, whether the same were stamped or unstamped, to make all such records
available for audit, inspection, and examination at all reasonable times, as well as the means,
facilities and opportunity for making such audit, inspection or examination upon demand of the
board.

(K)Any penalty or interest assessed on a dealer, registered agent, or other person
liable for the tax imposed under this article shall become part of the tax.

Sec. 54-535. Registered agents.

(a) Any dealer or other person liable for the tax who shall sell, use, store, possess,
distribute or transport cigarettes within or into the Town shall first make application to the
CBRCTB to qualify as a registered agent. The application form shall require such information
as the CBRCTB deems necessary for the administration and enforcement of this article.
Applications shall be subject to yearly registration fees for all wholesale dealers and all
cigarette machine operators. Applicants shall provide a surety bond to the CBRCTB in the
amount of one hundred and fifty (150) percent of the applicant’s average monthly tax liability.
Such bonds shall be issued by a surety company authorized to do business in the
Commonwealth of Virginia. Such bond shall be so written that, on timely payment of the
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premium thereon, it shall continue in force from year to year. In the event a surety bond expires
or lapses, the registered agent shall promptly replace same. Any applicant whose place of
business is outside the area subject to enforcement by the CBRCTB shall automatically, by
filing virtue of filing of the application, be deemed to submit to the CBRCTB's legal
jurisdiction and to appoint the administrator for the board as agent for any service of lawful
process, unless the applicant designates an attorney with offices within the Town upon which
lawful process is to be served.

(b)Upon receipt of a properly completed application and the required surety bond, the
CRBCTB shall determine whether the applicant qualifies to be a registered agent. The
CBRCTB will issue to qualified applicants a yearly registered agent permit to enable such
agent to purchase, sell, use, store, possess, distribute or transport within or into the Town,
CBRCTB-stamped cigarettes.

(c) By submitting an application, registered agents obligate themselves to the reporting
and payment requirements placed upon them by this article and the rules and regulations as
from time to time may be promulgated by the CBRCTB.

(d)When any registered agent's monthly report and payment of the tax is not received
within the dates prescribed, the CBRCTB shall impose a late reporting penalty of ten per cent
(10%) of the gross tax due or $10.00, whichever is greater; provided that no penalty and
interest shall be assessed if an extension is granted by the board under section 54-544 of this
ordinance and the report is filed and tax paid within the extended time period.

(e) The CBRCTB also may require such registered agent to provide proof that the
agent has complied with all applicable laws of the Commonwealth of Virginia to legally
conduct such business and to file financial statements showing all assets and liabilities.

(f) The CBRCTB may revoke or suspend any registered agent's permit due to failure to
file tax reports in a timely manner, non-payment of taxes due, or if the cigarette tax surety
bond should lapse or become impaired for any reason.

(9)Registered agents must account for all CBRCTB authorized tax stamps purchased.
Periodic audits may be conducted to determine any unaccounted variance between the number
of stamps purchased and the number of stamps reported, and an assessment will be made for
all unaccounted stamps. Any assessment of registered agents located outside the jurisdictions
of the CBRCTB will be based upon the average sales of packages of cigarettes by jurisdiction
during the audit period. For registered agents located within the jurisdictions of the CBRCTB,
any assessment will be based upon the tax rate of the jurisdiction in which they are located
(“gurisdictional tax”). In addition, there will be a penalty for non-reporting of ten (10) percent of the
gross tax due.

Sec. 54-536. Requirements for retail dealers.

(a) Retail dealers who shall sell, offer for sale, store, possess, distribute, purchase,
receive or transport cigarettes for the purpose of sale within the Town to ultimate consumers
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shall purchase cigarettes only from registered agents. Retail dealers shall provide the registered
agent with the business trade name and physical address where the cigarettes will be placed for
sale to the public. Cigarettes purchased for personal use cannot be brought into a business for
resale. Only properly registered and licensed retail stores may sell cigarettes to the public. To
be properly registered and licensed, a retail store must first have a valid Virginia state sale and
use tax certificate and valid retail business license issued by the Town. Cigarettes must be
purchased and stored separately for each business location.

(b) All copies of cigarette purchase invoices/receipts must be retained by the retailer for
a period of three years and shall be made available to the CBRCTB upon request for use in
conducting audits and investigations. All copies of cigarette purchase invoices/receipts must be
stored at the business retail location for a period of one year from date of purchase. Failure to
provide cigarette invoices/receipts may result in confiscation of cigarettes until such
invoices/receipts are produced and can be reviewed by the Board to verify the proper tax has
been paid.

(c) The retail dealer shall ensure that all cigarettes placed for sale or stored at each
location are properly taxed and stamped. Cigarettes found without the CBRCTB stamp or the
proper jurisdictional tax paid will be seized by the tobacco revenue agents of the board.

(d) Retail dealers must make their places of business available for inspection by
CBRCTB tobacco revenue agents to ensure that all cigarettes are properly tax-stamped, and
all cigarette taxes are properly paid.

Sec. 54-537. Presumption of illegality; seizure of contraband goods,
sealing/seizing of machines.

(a) If any dealer, cigarette machine operator or other person liable for the tax imposed
by this article is found to possess any cigarettes without the tax imposed by this article paid or
the proper tax stamp affixed, there shall be a rebuttable presumption that any such dealer,
cigarette machine operator or other person shall be in possession of untaxed cigarettes in
violation of this article.

(b) If any cigarettes are placed in any vending machines within the Town, then there
shall be a rebuttable presumption that such cigarettes were placed in that machine for sale
within the Town. If any vending machine located within the Town contains cigarettes upon
which the CBRCTB tax stamp has not been affixed or on which the tax imposed by this
article has not been paid or containing cigarettes placed so as to not allow visual inspection
of the CBRCTB tax stamp through the viewing area as provided for by the vending machine
manufacturer, then there shall be a rebuttable presumption that the machine contains untaxed
cigarettes in violation of this article.

(c) Any cigarettes, vending machines, cigarette tax stamps or other property found in
violation of this article shall be declared contraband goods and may be seized by the
CBRCTB. In addition to any tax due, including penalty and interest thereon, the dealer or
other person liable for the tax possessing such untaxed cigarettes or tax stamps shall be
subject to criminal penalties herein provided.
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(d) In lieu of seizure, the CBRCTB may seal such vending machines to prevent
continued illegal sale or removal of such cigarettes. The removal of such seal from a vending
machine by any unauthorized person shall be a violation of this article. Nothing in this article
shall prevent the seizure of any vending machine at any time after it is sealed.

(e) All cigarette vending machines shall be plainly marked with the name, address
and telephone number of the owner of said machine.

Sec. 54-538. lllegal acts.

(@) It shall be unlawful and a violation of the article for any dealer, registered agent,
or other person liable for the tax:

(1) To perform any act or fail to perform any act for the purpose of evading the payment
of any tax imposed by this article or of any part thereof, or to fail or refuse to perform any of
the duties imposed upon such person under the provisions of this article or to fail or refuse to
obey any lawful order which may be issued under this article; or

(2)To falsely or fraudulently make, or cause to be made, any invoices or reports, or to
falsely or fraudulently forge, alter or counterfeit any stamp, or to procure or cause to be made,
forged, altered or counterfeited any such stamp, or knowingly and willfully to alter, publish,
pass or tender as true any false, altered, forged or counterfeited stamp or stamps; or

(3)To sell, offer for sale, or distribute any cigarettes upon which the CBRCTB tax
stamp has not been affixed or upon which the jurisdictional tax has not been paid; or

(4)To possess, store, or use, or to authorize or approve the possession, storage or use of,
any cigarette packages upon which the CBRCTB tax stamp has not been affixed or upon which
the jurisdictional tax has not been paid, provided that mere possession of untaxed cigarettes of
not more than six cartons (sixty packages) shall not be a violation of this ordinance; or

(5)To transport, or to authorize or approve the transportation of, any cigarette packages
in quantities of more than six (6) cartons (sixty packages) into or within the Town upon which
the CBRCTB tax stamp has not been affixed or upon which the jurisdictional tax has not been
paid, if they are: (A) not accompanied by a receipt/bill of lading or other document indicating
the true name and address of the consignor or seller and the consignee or purchaser and the
brands and quantity of cigarettes transported; or (B) accompanied by a receipt/bill of lading or
other document which is false or fraudulent in whole or part; or (C) accompanied by a
receipt/bill of lading or other document indicating: (i) a consignee or purchaser in another state
or the District of Columbia who is not authorized by the law of such other jurisdiction to receive
or possess such tobacco products on which the taxes imposed by such other jurisdiction have not
been paid unless the tax on the jurisdiction of destination has been paid and said cigarettes bear
the tax stamps of that jurisdiction; or (ii) a consignee or purchaser in the Commonwealth of
Virginia but outside the taxing jurisdiction who does not possess a Virginia Sales and Use Tax
Certificate and, where applicable, any licenses issued by the Commonwealth or local
jurisdiction of destination; or
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(6) To reuse or refill with cigarettes any package from which cigarettes have
been removed, for which the tax imposed has been theretofore paid; or

(7)To remove from any package any stamp with intent to use or cause the same to be
used after same has already been used or to buy, sell, or offer for sale or give away any used,
removed, altered or restored stamps to any person, or to reuse any stamp which had
theretofore been used for evidence of the payment of any tax prescribed by this article or to
sell, or offer to sell, any stamp provided for herein; or

(8)To sell, offer for sale or distribute any loose or single cigarettes; or

(9)To perform any act that violates the regulations and resolutions promulgated by
the Board.

(b) Cigarettes found in quantities of more than six cartons (60 packages) within the
Town shall be conclusively presumed to be for sale or use within the Town and may be seized
and confiscated if they are in transit and fall within subsection (5) above or they are not in
transit and the tax imposed under this article has not been paid, nor have arrangements for
payment been made and approved. This subsection shall not apply to cigarettes in the
possession of distributors or public warehouses that have filed notice and appropriate proof
with the CBRCTB that those cigarettes are temporarily within the Town and will be sent to
consignees or purchasers outside of the Town in the normal course of business.

Sec. 54--539. Membership in the Chesapeake Bay Region Cigarette Tax Board.

(a) This ordinance adopted by the Town, pertaining to the Town’s membership in the
Chesapeake Bay Region Cigarette Tax Board is hereby made a part of this article by reference.

(b)Any direct conflict between the powers granted to the CBRCTB in the ordinance
pertaining to the Town’s membership in the Chesapeake Bay Region Cigarette Tax Board, and
herein incorporated by reference and the powers granted to the CBRCTB in this article shall be
resolved in favor of this article, however, the powers granted herein and in said ordinance shall
be read cumulatively.

(c) The CBRCTB's fiscal year shall be from July 1 through June 30.

Sec. 54-540. Powers of the Chesapeake Bay Region Cigarette Tax
Board.

The CBRCTB may delegate any of its powers to its administrator or employees and
may adopt regulations regarding the administration and enforcement of the provisions of this
article.
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(a) In addition to those duties specified in Virginia Code §858.1-3832.1 and the powers
of administration and enforcement enumerated in this ordinance, the CBRCTB shall be
granted the following additional powers:

(1)To sue and be sued in its own name;

(2)To prescribe the design of a stamp(s) and to issue and sell said stamps to
authorized dealers;

(3)To establish different classes of taxpayers;

(4)To promulgate resolutions for the assessment and collection of cigarette taxes and
the enforcement of this ordinance;

(5)To conduct inspections of any place of business in order to enforce the provisions
of this ordinance and all resolutions of the CBRCTB;

(b) The board may employ legal counsel, bring appropriate court action in its own
name to enforce payment of the cigarette tax or penalties and interest owed and file tax liens
against property of dealers and other persons responsible for collection and payment of the tax
imposed by this article.

(c) The CBRCTB is authorized to enter into an agreement with the Virginia Department
of Taxation under which a registered agent who is also qualified to purchase Virginia Revenue
Stamps, may qualify to purchase Dual Virginia - CBRCTB stamps from the Virginia
Department of Taxation. Authority to purchase dual Virginia - CBRCTB stamps is granted
solely by the CBRCTB and may be revoked or suspended for violations of this ordinance or
resolutions adopted by the Board.

(d) The CBRCTB may appoint certain employees as tobacco revenue agents, who shall
be required to carry proper identification while performing their duties. Tobacco revenue
agents are further authorized to conduct inspections of any place of business and shall have the
power to seize or seal any vending machines, seize any cigarettes, counterfeit stamps, or other
property found in violation of this article and shall have the power of arrest upon reasonable
and probable cause that a violation of this article has been committed. The CBRCTB is
authorized to provide its tobacco revenue agents with (1) firearms for their protection; (2)
emergency equipped vehicles while on duty; and (3) other equipment deemed necessary and
proper.

(e) The CBRCTB may exchange information relative to the sale, use, transportation, or
shipment of cigarettes with an official of any other jurisdiction entrusted with the enforcement
of the cigarette tax laws of said other jurisdiction.

Sec. 54-541. Jeopardy assessment.

If the administrator of the CBRCTB determines that the collection of any tax or any
amount of tax required to be collected and paid under this article will be jeopardized by delay,
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the administrator shall make an assessment of the tax or amount of tax required to be collected
and shall mail or issue a notice of such assessment to the taxpayer together with a demand for
immediate payment of the tax or of the deficiency in tax declared to be in jeopardy, including
penalties and interest. In the case of a current period for which the tax is in jeopardy, the
administrator may declare the taxable period immediately terminated and shall cause notice
of such finding and declaration to be mailed or issued to the person owing the tax, together
with a demand for immediate payment of the tax based on the period declared terminated,
and such tax shall be immediately due and payable, whether or not the terms otherwise
allowed by this article for filing a return and paying the tax has expired.

Sec. 54-542. Erroneous assessment: notices and hearings in event of sealing
of vending machines or seizure of contraband property.

(a) Any person assessed by the CBRCTB with a cigarettes tax, penalties and interest,
or any person whose cigarettes, vending machines and other property have been sealed or
seized under processes of this article, who has been aggrieved by such assessment, seizure or
sealing may file a request for a hearing before the administrator for the CBRCTB for a
correction of such assessment and the return of such property seized or sealed.

(b)Where holders of property interest in cigarettes, vending machines, or other property
are known at time of seizure or sealing, the CBRCTB shall send notice of seizure or sealing to
the holders of such property interests by certified mail within twenty-four hours of the seizure or
sealing. Where holders of property interests are unknown at time of seizure or sealing, CBRCTB
shall have been deemed to give sufficient notice to such unknown interest holders by posting
such notice to a door or wall of the room or building that contained such seized or sealed
property. Any such notice of seizure or sealing, and any notice of assessment of tax, penalty and
interest, shall include procedures for an administrative hearing for correction of the assessment
and return of such property seized or sealed and an opportunity to assert affirmative defenses.

(c) A hearing shall be requested in writing within ten (10) days of the notice of the
contested assessment, seizure or sealing, and the request shall set forth the reasons why said tax,
penalties and interest, cigarettes, vending machines or other property should be returned or
released. Within five (5) days after receipt of such hearing request, the administrator shall
notify the petitioner by certified mail of a date and time for the informal presentation of
evidence at a hearing to be held within fifteen (15) days of the date the administrator’s notice is
mailed. Any such request for a hearing shall be denied if the assessed tax, penalties and interest
has not been paid as required or if the request is received more than ten (10) days from the first
notice to the petitioner of such assessment, seizure or sealing. Within five (5) days after the
hearing, the administrator shall notify the petitioner, by registered mail, whether the request for
a correction of the assessment and the release of seized or sealed property has been granted or
refused.

(d) Appropriate relief shall be given by the administrator if the preponderance of the
evidence shows that the tax was erroneously assessed because (i) the cigarettes, vending
machines or other property were in the possession of a person other than the petitioner without
the petitioner's consent at the time said cigarettes, vending machines, or other property were
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seized or sealed; or (ii) petitioner was authorized to possess the untaxed cigarettes. If the
administrator is satisfied that the tax was erroneously assessed, the administrator shall refund the
amount erroneously assessed together with any interest and penalties paid thereon and shall
return any cigarettes, vending machines or other property seized or sealed to the petitioner. Any
petitioner who is dissatisfied with the written decision of the administrator may within thirty
(30) days of the date of such decision, appeal such decision to the appropriate court in the
jurisdiction where the seizure or sealing occurred.

Sec. 54-543. Disposal of seized property.

Any seized and confiscated cigarettes, vending machines or other property used in the
furtherance of any illegal evasion of the tax may be disposed of by sale or other method
deemed appropriate by the CBRCTB after any petitioner has exhausted all administrative
appeal procedures. No credit from any sale of cigarettes, vending machines, or other property
seized shall be allowed toward any tax and penalties assessed.

Sec. 54-544. Extensions.

The administrator, upon a finding of good cause, may grant an extension of time to file
a tax report upon written application for a period not exceeding thirty (30) days. Except as
hereinafter provided, no interest or penalty shall be charged, assessed or collected by reason
of the granting of such an extension.

Sec. 54-545. Penalty for violation of article.

Any person violating any of the provisions of this article shall be guilty of a
misdemeanor and, upon conviction thereof, shall be punished by a fine of not more than two
thousand five hundred dollars ($2,500.00) or imprisonment for not more than twelve (12)
months or by both such fine and imprisonment. Such fine and/or imprisonment shall not relieve
any such person from the payment of any tax, penalty or interest imposed by this article.

Sec. 54-546. Each Violation a separate offense.

The sale of any quantity, the use, possession, storage or transportation of more than six
(6) cartons (sixty (60) packages) of cigarettes upon which the CBRCTB tax stamp has not been
affixed or the proper jurisdictional tax has not been paid shall be and constitute a separate
violation. Each continuing day of violation shall be deemed to constitute a separate offense.

Sec. 54-547. Severability.
If any section, phrase, or part of this article should for any reason be held invalid by a

court of competent jurisdiction, such decision shall not affect the remainder of the article; and
every remaining section, clause, phrase or part thereof shall continue in full force and effect.
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This Ordinance shall become effective on January 1, 2023.

Attest:

Item 13.

Michael T. Tolbert, Town Manager

4879-8703-9277,v. 1

J. Arthur Leonard, Mayor
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DRAFT

AN ORDINANCE APPROVING TOWN OF CHINCOTEAGUE MEMBERSHIP IN A JOINT ENTITY KNOWN AS
THE CHESAPEAKE BAY REGION CIGARETTE TAX BOARD

WHEREAS, pursuant to the authority granted to localities under § 15.2-1300 of the Code of
Virginia, as amended, the Town Council of the Town of Chincoteague, Virginia has determined that
membership in the Chesapeake Bay Region Cigarette Tax Board (the "CBRCTB") would serve the public
interest in promoting the efficient administration, collection, accounting, disbursement, compliance
monitoring and enforcement of cigarette taxes assessed by the Town and the other localities desiring to
join the Board; and,

WHEREAS a public hearing on this proposed Ordinance was held by the Town Council of the
Town of Chincoteague, Virginia on September 6, 2022, duly advertised as required by law and
considered for adoption; and,

WHEREAS, the Town Council has reviewed an agreement establishing the Board and defining its
powers, duties, and other procedures, the text of which is attached hereto and incorporated herein as
"Exhibit A," and agrees with the terms as set forth therein; and,

WHEREAS, the Town Council of Town of Chincoteague, Virginia has been notified that the
requisite number of localities have approved the formation of the Board and the aforementioned
agreement, and the Town Council wishes to authorize the Town's membership therein and authorize
the execution of said agreement on the Town's behalf.

NOW WHEREFORE, the Town Council of Town of Chincoteague hereby ORDAINS AS FOLLOWS:

1. Under authority of 15.2-1300, the Town's membership in the Chesapeake Bay Region
Cigarette Tax Board, is hereby approved;

2. The agreement, attached hereto as Exhibit A, is hereby APPROVED and the Town Manager is
authorized to execute the same on behalf of the governing body; and,

3. The powers and authority of the CBRCTB, as set forth in the agreement are hereby
APPROVED.

This Ordinance shall be effective January 1, 2023.
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J. Arthur Leonard, Mayor
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THIS

execution

(10)

(11)

Item 15.

CHESAPEAKE BAY REGION
CIGARETTE TAX AGREEMENT

AGREEMENT, 1is entered into and dated as of the latest

and acknowledgment by any party hereto, by and between

Westmoreland County, Virginia;
Lancaster County, Virginia;
Middlesex County, Virginia;
Essex County, Virginia;
Accomack County, Virginia;
Northampton County, Virginia;
Town of Montross, Virginia;

Town of Colonial Beach, Virginia;
Town of Urbanna, Virginia;

Town of Warsaw, Virginia;

Town of Chincoteague, Virginia;

the foregoing;

WHEREAS, the parties hereto desire to

or any two or more of

enter an Agreement for

the purpose of the establishment of the Chesapeake Bay Region

Cigarette Tax Board for the joint administration, collection and

enforcement of their respective Cigarette Tax Ordinances pursuant

to the provisions of these ordinances and Section 15.2-1300 and

58.1-3832,

et seq., of the Code of Virginia,

(1950), as amended;

NOW THEREFORE, the parties enter into the following agreement:
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1. NAME AND DURATION

The Board shall be called the Chesapeake Bay Region Cigarette
Tax Board. Its duration shall be perpetual, subject to the

provisions of Paragraph 8 hereof.

2. MEMBERSHIP AND VOTING POWERS

The Board shall be composed of one representative from each
jurisdiction hereinbefore named or later added with consent of the
Chesapeake Bay Region Cigarette Tax Board. Said representative may
designate an alternate to attend meetings and vote in his or her
place; however, each Jjurisdiction shall be entitled to only one

vote. Action of the Board shall be by majority vote.

3. OFFICERS AND MEETINGS

Each year, the Board shall elect a Chairman, Vice-Chairman and
Secretary/Treasurer, who shall serve at the pleasure of the Board.
The Officers of the Board shall be chosen from the jurisdictional
representatives. Said officers shall be empowered to sign in the
name of the Board on all legal documents, including bank deposits
and withdrawals. The Board shall meet from time to time as deemed

necessary by the Chairman.
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4. POWERS OF THE BOARD

The Board shall be delegated the following powers:

a. Assessment, collection and disbursement of the
cigarette tax for each participating jurisdiction;

b. Audit of the sale or use of cigarettes within each
participating jurisdiction;

c. Provision of information for criminal prosecution by
the affected participating jurisdictions;

d. Provide guidance and oversight to the designated
Administrative/Fiscal Agent;

e. Management of a general operating fund to ensure
proper funding of Board operations on an ongoing basis;

f. Designation of a depository bank or banks;
g. To hold and convey personal property. The Board shall have no
power to hold or convey real property;

h. To enter into contracts;

i. Any other powers granted to the Board by the
respective local ordinances and the Code of Virginia (1950), as

amended.

5. LIABILITY INSURANCE

The Board shall maintain and have authority to secure insurance
coverage as deemed appropriate. General liability insurance shall

be maintained through a commercial policy, in limits of not less
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than $500,000.00. Any liability in excess of the amounts of
insurance coverage will Dbe shared by the members of the Board
proportionately based upon each jurisdiction's share of the number
of taxable packs of cigarettes reported in the twelve (12) months
preceding the incident which gave rise to the liability, as compared
to the taxable packs of cigarettes reported during that same time

period in all the participating jurisdictions.

6. Operational Provisions

The Northern Neck Planning District Commission (NNPDC) 1is
designated as the administrative/fiscal agent. Normal routine
duties of the Board in administration and supervision of the
Cigarette Tax Ordinances shall be delegated to the NNPDC. Actions
and decisions of the NNPDC shall bind the Board unless patently
wrongful or the result of willful misconduct, but the Board may at
anytime overrule a decision or action by the NNPDC subject to lawful
rights of third parties. The duties of the Administrative/Fiscal
Agent shall include, but are not limited to, the following:

a. Preparation of annual administrative cost estimates;

b. As authorized by the Board, employment of or
contracting for staff assistance including providing employee
benefits, and, equipment and supplies.

C. Preparation of reports as the Board may require;

d. Authorization of disbursements from Board accounts
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including, but not limited to, disbursements to the participating
jurisdictions.

Each member jurisdiction will be charged a fee of 5% of the tax
revenue to cover the NNPDC cost to act as administrative/fiscal
agent as described above. 1In the event that the NNPDC costs exceed
the amount collected from the 5% fee, each jurisdiction will be
charged its pro-rata share of that amount based on its tax revenues
as a percentage of the total tax revenues from all member

jurisdictions collected.

7. COLLECTION OF THE CIGARETTE TAX

The cigarette tax shall be assessed and collected on the basis
of the "reporting method" according to the respective ordinances
and according to the rules, regulations and procedures adopted by

the Board.

8. DISBURSEMENT OF RECEIPTS, MANAGEMENT OF FUNDS

Disbursements shall be made to each participating jurisdiction
on a monthly basis. Prior to disbursement to jurisdictions, the 5%
administrative fee shall be deducted from total revenues and
allocated to the jurisdictions proportionately based upon the number
of taxable packs of cigarettes reported within the jurisdiction
during the month as compared to the total number of taxable packs

of cigarettes reported in all the participating jurisdictions. The
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disbursement to each participating jurisdiction shall be determined
by the tax rate of the jurisdiction multiplied by the taxable packs
of cigarettes reported within the jurisdiction, plus interest and
penalties, plus the jurisdiction's proportional share of all other
revenues, less discounts and proportional expenses.

All monies shall be deposited in the name of the Chesapeake
Bay Region Cigarette Tax Board. All checks drawn on Board accounts
shall require signature by the NNPDC Executive Director and a Board

Officer.

9. TERMINATION

a. In the event any participating jurisdiction decides, by
ordinance, to terminate its participation in the Board, notice to
the Board shall be given sixty (60) days prior to its date of
termination. The terminating jurisdiction shall receive within
thirty (30) days of its date of termination its share of total
revenues less proportionate expenses, operating fund, and
depreciated value of physical property used by the Board. The
representative of such terminating jurisdiction shall not serve on

the Board beyond the termination date.

b. In the event the number of jurisdictions which desire to
continue to participate in the Board is less than two (2) in number,

the Board shall be dissolved and shall cease to exist. In such
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event, the Board shall liquidate all assets and disburse to each
jurisdiction participating at the time each such jurisdiction's
share of the liquidated assets and all proceeds and monies held.
Such distribution shall be based wupon each Jjurisdiction's
proportionate share of the number of taxable packs of cigarettes
reported in the preceding twelve (12) months as compared to the
taxable packs of cigarettes reported during that same time period
in all the jurisdictions participating in the Board at the time the

Board is dissolved.

10. IMPLEMENTATION

Each jurisdiction shall by ordinance signify its desire to be
a member of the Board and its acceptance of the provisions of this
Agreement.

This Agreement shall take effect upon the signature of the
proper officials of any two (2) of the jurisdictions below and shall
take effect as to any other jurisdiction upon signature of the

proper official of such jurisdiction.
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Westmoreland County, VA

Lancaster County, VA

Middlesex County, VA

Essex County, VA

Town of Montross, VA

By:

By:

By:

By:

By:

Item 15.

Printed Name

Title

Printed Name

Title

Printed Name

Title

Printed Name

Title

Printed Name

Title

71




Town of Colonial Beach, VA

Town of Urbanna, VA

Town of Warsaw, VA

County of Accomack, VA

County of Northampton, VA

By:

By:
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By:

By:

By:
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Printed Name

Title

Printed Name

Title
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Town of Chincoteague, VA

10

By:

Item 15.

Michael T. Tolbert
Town Manager

Date: September 6, 2022
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Town of Chincoteague, Inc.

TO: Mayor Leonard and Members of Council
FROM: Michael Tolbert, Town Manager
DATE: September 6, 2022

SUBJECT:  Sample Motion

I move to amend Section 54 of the Code of Chincoteague to add Article VII entitled the Town of
Chincoteague Cigarette Tax Ordinance as presented here and to adopt the draft ordinance
approving Town of Chincoteague membership in the Chesapeake Bay Region Cigarette Tax
Board also as presented here.

6150 Community Drive, Chincoteague Island, Virginia 23336 (757) 336-6519

Item 16.

74




Town of Chincoteague, Inc.

TO: Mayor Leonard and Members of Council
FROM: Michael Tolbert, Town Manager
DATE: September 6, 2022

SUBJECT: Meals Tax Ordinance

Section 54-306 of the Town Code requires a minimum of 10% of all meals tax collections to be
dedicated to tourism as recommended by the mayor’s meals tax committee annually. For the last
several years, the 10% requirement has been satisfied by distributing 5% to the Chincoteague
Center and 5% to the Chamber of Commerce. During the FY22 budget year, distributions to the
Chamber were halted in March due to revenues exceeding the budgeted amount for this line
item.

At its August 11 meeting, the ordinance committee proposed that Section 54-306 be revised to

eliminate the meals tax committee and its annual review of meals tax distributions and that the

10% tourism mandate be met by distributing 5% to the Chamber of Commerce and another 5%
to the Town’s Center fund which contributes to the operation of the Chincoteague Center. The

new ordinance would read as follows.

Sec. 54-306.

a. A mrnrmum of ten percent of the tax Ievred under the artrcle shall be used to promote

collected shall be distributed to the Chlncoteague Chamber of Commerce and 5%
retained by the Town for the operation of the Chincoteague Center. Distributions will
be made monthly based on the tax collected for that month. The Chamber of Commerce
Executive Director will prepare an annual report to the Council in February outlining
the specific use of the distributed funds for the previous fiscal year.

6150 Community Drive, Chincoteague Island, Virginia 23336 (757) 336-6519
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Town of Chincoteague, Inc.

Council is asked to consider the proposed change to the ordinance.

Sample Motion:

| move that section 54-306 of the Town code be amended to eliminate the existence of a meals
tax committee and that the required distribution of tourism funds be allocated as defined in the
enclosed sample ordinance.

6150 Community Drive, Chincoteague Island, Virginia 23336 (757) 336-6519
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Executive Session Motion:

Closed Meeting Motion:

| will entertain a motion that the Council convene a closed meeting
pursuant to Sec. 2.2-3711 A3,7 discussion and consideration of the
acquisition of real property for a public purpose and consultation with
staff pertaining to probable litigation.
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Certification Motion:

In accordance with section 2.2-3712(D) of the Code of Virginia, | will
entertain a motion that the Council certify that to the best of each
Committee members’ knowledge:

1. Only public business lawfully exempted from open meeting
requirements was discussed and
2. Only such public business matters as were identified in the motion

by which the closed meeting was convened were heard, discussed
or considered.

Ask for a vote by show of hands
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