AGENDA
CITY OF CEDAR FALLS, IOWA
CITY COUNCIL MEETING
MONDAY, AUGUST 07, 2023
7:00 PM AT CITY HALL, 220 CLAY STREET

Call to Order by the Mayor
Roll Call
Pledge of Allegiance
Approval of Minutes
1. Regular meeting of July 17, 2023.
Agenda Revisions
Special Presentations

Public Forum. (Speakers will have one opportunity to speak for up to 5 minutes on topics relevant to City
business.)

Staff Updates
Special Order of Business

2. Public hearing on the proposed revised plans, specifications, form of contract & estimate of cost for
the 2023 Sidewalk Assessment Project - Zone 1.

a) Receive and file proof of publication of notice of hearing. (Notice published 07/22/2023)
b) Written communications filed with the City Clerk.

c¢) Staff comments.

d) Public comments.

e) Resolution approving and adopting the revised plans, specifications, form of contract & estimate of
cost for the 2023 Sidewalk Assessment Project - Zone 1.

|0

Continuation of a public hearing to consider entering into an Agreement for Private Development,
and to consider conveyance of certain city-owned real estate to Ryan Companies US, Inc.

a) Written communications filed with the City Clerk.

b) Staff comments.

¢) Public comments.

d) Resolution approving and authorizing execution of an Agreement for Private Development, and

approving and authorizing execution of a Deed Without Warranty conveying certain city-owned real
estate to Ryan Companies US, Inc.

Old Business
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10.

Pass Ordinance #3031, amending the Zoning Map by removing approximately 2.26 acres of property
located at 702 LeClair Street from the C-1, Commercial Zoning District and placing the same in the
PC-2, Planned Commercial Zoning District, upon its third & final consideration.

Resolution approving and authorizing execution of a PC-2, Planned Commercial Zoning District
Developmental Procedures Agreement with Randy W. Howe Revocable Trust, and approving a PC-
2, Planned Commercial Master Plan relative to construction of a warehouse/storage building.

Pass Ordinance #3032, amending Chapter 26, Zoning, of the Code of Ordinances relative to
allowance of vinyl siding on residential buildings with six or fewer dwelling units in the Neighborhood
Frontages within the CD-DT, Downtown Character District, upon its third & final consideration.

Pass Ordinance #3034, amending Chapter 19, Streets and Sidewalks, of the Code of Ordinances
relative to removal of snow and ice, upon its third & final consideration.

Pass Ordinance #3035, amending Chapter 23, Traffic and Motor Vehicle, of the Code of Ordinances
relative to prohibiting parking on certain portions of Bluebell Road, upon its third & final
consideration.

Pass Ordinance #3036, amending Chapter 3, Advertising, of the Code of Ordinances relative to
political signs, upon its second consideration.

Pass Ordinance #3037, amending Chapter 2, Administration, of the Code of Ordinances relative to
salaries for elected officials, upon its second consideration.

Consent Calendar: (The following items will be acted upon by voice vote on a single motion without separate
discussion, unless someone from the Council or public requests that a specific item be considered separately.)

11.

Receive and file the City Council Standing Committee minutes of July 17, 2023 relative to the
following items:

a) Grow Cedar Valley Update.

b) Parking Permits for Downtown Residents.

c) City Council Emails on City Website.

d) Request for 4-Way Stop at the Lone Tree and Center Street Intersection.

Approve the following recommendations of the Mayor relative to the appointment of members to
Boards and Commissions:

a) Nick Evens, Utilities Board of Trustees, term ending 08/31/2027.

b) Sandy Thomas, Visitors & Tourism Board, term ending 07/01/2026.

Receive and file Departmental Monthly Reports of June 2023.

Approve a request for a temporary sign/banner to be located on city-owned property at 205 West 1st
Street for 60 days.

Approve the following applications for retail alcohol licenses:

a) Main Street Sweets, 307 Main Street, Special Class B retail native wine — renewal.

b) Amigo, 5809 University Avenue, Class C retail alcohol & outdoor service - renewal.

¢) The Pump Haus Pub & Grill, 311 Main Street, Class C retail alcohol & outdoor service - renewal.
d) Wilbo, 118 Main Street, Class C retail alcohol & outdoor service - renewal.

e) Live to 9, 200 Block of State Street and 100 Block of East 2nd Street including adjacent sidewalks,
Special Class C retail alcohol & outdoor service — 5-day permit.

f) Kwik Star, 4515 Coneflower Parkway, Class B retail alcohol - new.

Resolution Calendar: (The following items will be acted upon by roll call vote on a single motion without
separate discussion, unless someone from the Council or public requests that a specific item be considered

separately.)

16.

i7.

Resolution Calendar with items considered separately.

Resolution approving and authorizing execution of Memorandum of Understanding with the lowa
Department of Revenue relative to participation in the State Setoff Program.
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Resolution approving and authorizing execution of a Master Services Agreement with CivicPlus
relative to content management software for the City's web site.

Resolution approving and authorizing execution of an Agreement with ByWater Solutions relative to
an Integrated Library System (ILS) for the Waterloo and Cedar Falls Public Libraries.

Resolution approving and authorizing execution of an Agreement with Tree Town Consultants, LLC
for the purchase and training of a dual-purpose police dog.

Resolution approving and authorizing execution of a First Amendment to the Wellness Program
Services Agreement with TMA @ Your Service, LLC, d/b/a “Wellworks For You” relative to a platform
for the City’s employee wellness program.

Resolution approving and authorizing execution of an Offer to Buy Real Estate and Acceptance for
8,000 square feet of city-owned property adjacent to 6317 Development Drive within the West Viking
Road Industrial Park.

Resolution approving and authorizing execution of a Owner-Occupied Rehabilitation Contract with
Daniels Home Improvement relative to a Community Development Block Grant (CDBG) housing
rehabilitation project.

Resolution approving and authorizing execution of an Agreement with lowa Northland Regional
Council of Governments (INRCOG) for administration and technical services related to Community
Development Block Grant (CDBG) Funding Project Delivery for FY2024 (Federal Fiscal Year 2023).

Resolution approving and authorizing execution of an Agreement with lowa Northland Regional
Council of Governments (INRCOG) for technical services related to Home Investment Partnerships
Program (HOME) Funding Project Delivery for FY2024 (Federal Fiscal Year 2023).

Resolution approving and authorizing the expenditure of funds for the purchase of a pickup truck for
the Parks Section.

Resolution approving and authorizing submission of an Application for Site-Specific Traffic Safety
Improvement Program (TSIP) funding to the lowa Department of Transportation (IDOT) relative to
the Prairie Parkway and Viking Road Intersection Improvements Project.

Resolution approving and authorizing execution of a License Agreement with Windstream Intellectual
Property Services, LLC relative to installing a fiber optic telecommunications system within the public
right-of-way along Leversee Road.

Resolution approving the Certificate of Completion for the 2021 Public Sidewalk Repair and Infill
Project.

Resolution approving the Certificate of Completion and accepting the work of Peterson Contractors,
Inc. for the 2021 Street Construction Project, and approving and authorizing the transfer of funds
from the Street Construction Fund, GO 2022, Sanitary Sewer Rental Fund and Golf Improvement
Fund to the Street Repair Fund (LOST).

Resolution approving the Certificate of Completion and accepting the work of Peterson Contractors,
Inc. for the 2022 Street Construction Project, and approving and authorizing the transfer of funds
from the Street Construction Fund, GO 2022, Sanitary Sewer Rental Fund and Golf Improvement
Fund to the Street Repair Fund (LOST).

Resolution approving the Certificate of Completion and accepting the work of Benton’s Sand &
Gravel, Inc. for the Clay Street Park Water Quality Improvements Project.

Resolution setting August 21, 2023 as the date of public hearing on the proposed conveyance of
certain vacated city right-of-way along Hudson Road.
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34. Resolution setting August 21, 2023 as the date of public hearing on proposed amendments to
Chapter 26, Zoning, of the Code of Ordinances relative to parking requirements for institutional uses
in the Downtown Character District (CD-DT).

Ordinances

35. Pass an ordinance amending Chapter 23, Traffic and Motor Vehicles, of the Code of Ordinances
relative to establishing temporary long-term daily permits for municipal parking lots or facilities, upon
its first consideration.

36. Pass an ordinance amending Chapter 23, Traffic and Motor Vehicles, of the Code of Ordinances
relative to prohibiting parking on certain portions of Dakota Street, upon its first consideration.

37. Pass an ordinance amending Chapter 23, Traffic and Motor Vehicles, of the Code of Ordinances
relative to establishing a 4-way stop at the intersection of Center Street & Lone Tree Road, upon its
first consideration.

Allow Bills and Claims
38.  Allow Bills and Claims for August 7, 2023.
Council Updates and Announcements
Council Referrals
Executive Session

39. Executive Session to discuss Property Acquisition per lowa Code Section 21.5(1)(j) to discuss the
purchase or sale of particular real estate only where premature disclosure could be reasonably
expected to increase the price the governmental body would have to pay for that property or reduce
the price the governmental body would receive for that property; and to discuss the City
Administrator’s performance pursuant to lowa Code Section 21.5(1)(i) and City Code Section 2-217.

Adjournment
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CITY HALL
CEDAR FALLS, IOWA, JULY 17, 2023
REGULAR MEETING, CITY COUNCIL
MAYOR ROBERT M. GREEN PRESIDING

The City Council of the City of Cedar Falls, lowa, met in Regular Session,
pursuant to law, the rules of said Council and prior notice given each member
thereof, at 7:08 P.M. on the above date. Members present: Schultz, deBubhr,
Kruse, Harding, Ganfield, Sires, Dunn. Absent: None. Mayor Green led the
Pledge of Allegiance.

It was moved by Kruse and seconded by Harding that the minutes of the Regular
Meeting of June 20, 2023 be approved as presented and ordered of record. City
Clerk Danielsen noted a scrivener’s error on CR54352 that would be corrected to
reflect Councilmember Dunn’s vote as a Nay. Motion carried unanimously.

Councilmembers agreed by consensus to Mayor Green’s request to consider
item #11 on the Consent Calendar at this time.

It was moved by Ganfield and seconded by Dunn to approve the following
recommendations of the Mayor relative to the appointment of members to Boards
and Commissions:

a) Robert Seymour, Metropolitan Transit Board, 06/30/2026.

b) Gregory Holt, Art and Culture Board, 07/01/2025.

c) Matthew Hundley, Art and Culture Board, 07/01/2026.

d) Matthew Wilson, Art and Culture Board, 07/01/2027.

e) Sandy Benak, Health Trust Fund Board, 12/31/2028.

f) Brent Johnson, Visitors & Tourism Board, 07/01/2026.

Motion carried unanimously.

Rosemary Beach, Cedar Falls, spoke about the Sturgis Falls Celebration and
expressed appreciation for all of the volunteers who help make the event
successful.

Larry Stumme, Pastor at St. Paul Lutheran Church, spoke about the 24/7 Wall
Street Journal (WSJ) report that ranked Waterloo/Cedar Falls one of the worst
cities for Black Americans and requested coordinated efforts to improve by 2030.

Tim Troyer, Cedar Falls, requested the sidewalk assessment for his property be
removed due to communication with engineering staff and his understanding that
the sidewalk didn’t need to be replaced.

Michael Blackwell, Cedar Falls, referenced the 24/7 WSJ report and spoke about
racism and quality of life, and requested cities coordinate efforts for
improvement.

Charles Pearson, lowa African American Heritage Trail, spoke about Cedar Falls
history of Black Americans and requested that cities come together to develop
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initiatives to improve the quality of life for Black Americans in the metro area.

Public Safety Director Berte announced National Night Out at the Public Safety
Center on August 1st from 4:30 - 7:00 PM.

Mayor Green announced that this was the time and place for a hearing on a
proposed resolution adopting and levying the final schedule of assessments for
the 2022 Sidewalk Assessment Project, Zone 5. City Engineer Wicke provided a
brief summary of the sidewalk assessment process. Mayor Green noted Mr.
Troyer’s previous comments during public forum and Melinda Severson also
commented. Both provided pictures to Public Works Director Schrage. Director
Schrage noted that he would remove both addresses from the list so they could
be reviewed.

It was moved by Kruse and seconded by deBuhr that Resolution #23,246,
adopting and levying the final schedule of assessments for the 2022 Sidewalk
Assessment Project - Zone 5, as amended, be adopted. Following comments
and questions by Councilmembers Ganfield and Kruse, and responses by Public
Works Director Schrage and City Clerk Danielsen, the following named
Councilmembers voted. Aye: Schultz, deBuhr, Kruse, Harding, Ganfield, Sires,
Dunn. Nay: None. Motion carried. The Mayor then declared Resolution #23,246
duly passed and adopted.

Mayor Green announced that in accordance with the public notices of June 9,
2023, and July 7, 2023, this was the time and place for a public hearing on the
FY2024 (FFY2023) Annual Action Plan for Community Development Block Grant
(CDBG) and HOME Program Funding. It was then moved by Kruse and
seconded by Harding that the proof of publication of notices of hearing be
received and placed on file. Motion carried unanimously.

The Mayor then asked if there were any written communications filed to the
proposed plan. Upon being advised that there were no written communications
on file, the Mayor then called for oral comments. Planner lll Pezley provided a
summary of the proposed plan. There being no one else present wishing to
speak about the proposed plan, the Mayor declared the hearing closed and
passed to the next order of business.

It was moved by Ganfield and seconded by Schultz that Resolution #23,247,
approving the FY2024 (FFY2023) Annual Action Plan for Community
Development Block Grant (CDBG) and HOME Program Funding, be adopted.
Following a question by Councilmember Ganfield, and responses by Planner IlI
Pezley and Community Development Director Sheetz, the Mayor put the
guestion on the motion and upon call of the roll, the following named
Councilmembers voted. Aye: Schultz, deBuhr, Kruse, Harding, Ganfield, Sires,
Dunn. Nay: None. Motion carried. The Mayor then declared Resolution #23,247
duly passed and adopted.
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Mayor Green announced that in accordance with the public notice of July 6,
2023, this was the time and place for a public hearing on a proposal to consider
entering into an Agreement for Private Development, and to consider
conveyance of certain city-owned real estate to Ryan Companies US, Inc. It was
then moved by Kruse and seconded by Schultz that the proof of publication of
notice of hearing be received and placed on file. Motion carried unanimously.

The Mayor then asked if there were any written communications filed to the
proposed agreement. Upon being advised that there were no written
communications on file, the Mayor then called for oral comments. Economic
Development Coordinator Graham commented on the proposed agreement and
requested that the public hearing be continued. It was then moved by Ganfield
and seconded by Kruse to continue the hearing to the August 7, 2023 City
Council meeting. Motion carried unanimously.

It was moved by Kruse and seconded by Harding that Ordinance #3031,
amending the Zoning Map by removing approximately 2.26 acres of property
located at 702 LeClair Street from the C-1, Commercial Zoning District and
placing the same in the PC-2, Planned Commercial Zoning District, be passed
upon its second consideration. Following due consideration by the Council, the
Mayor put the question on the motion and upon call of the roll, the following
named Councilmembers voted. Aye: Schultz, deBuhr, Kruse, Harding, Ganfield,
Sires, Dunn. Nay: None. Motion carried.

It was moved by Kruse and seconded by Harding that Ordinance #3032,
amending Chapter 26, Zoning, of the Code of Ordinances relative to allowance of
vinyl siding on residential buildings with six or fewer dwelling units in the
Neighborhood Frontages within the CD-DT, Downtown Character District, be
passed upon its second consideration. Following due consideration by the
Council, the Mayor put the question on the motion and upon call of the roll, the
following named Councilmembers voted. Aye: Schultz, deBuhr, Kruse, Ganfield,
Sires. Nay: Harding, Dunn. Motion carried.

It was moved by Kruse and seconded by Harding that Ordinance #3033,
amending Chapter 2, Administration, of the Code of Ordinances relative to
salaries for elected officials, be passed upon its second consideration. Following
comments by Councilmembers Kruse, Dunn, Schultz, Harding and deBuhr, and
Mayor Green, it was moved by Dunn and seconded by Schultz to amend the
motion to strike $12,000 per year and change it to $8,500 per year. Following
comments by Councilmembers Kruse, Dunn, Harding, deBuhr and Sires, and
response by Director Rodenbeck, the motion to amend carried 4-3, with Kruse,
Harding and Ganfield voting Nay. Following due consideration by the Council, the
Mayor put the question on the motion as amended and upon call of the roll, the
following named Councilmembers voted. Aye: Schultz, Kruse, Harding, Ganfield,
Dunn. Nay: deBuhr, Sires. Motion carried for passage of new Ordinance #3037
upon its first consideration.

It was moved by Kruse and seconded by deBuhr that Ordinance #3034,
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amending Chapter 19, Streets and Sidewalks, of the Code of Ordinances relative
to removal of snow and ice, be passed upon its second consideration. Following
due consideration by the Council, the Mayor put the question on the motion and
upon call of the roll, the following named Councilmembers voted. Aye: Schultz,
deBuhr, Kruse, Harding, Ganfield, Sires, Dunn. Nay: None. Motion carried.

It was moved by Ganfield and seconded by Kruse that Ordinance #3035,
amending Chapter 23, Traffic and Motor Vehicle, of the Code of Ordinances
relative to prohibiting parking on certain portions of Bluebell Road, be passed
upon its second consideration. Following due consideration by the Council, the
Mayor put the question on the motion and upon call of the roll, the following
named Councilmembers voted. Aye: Schultz, deBuhr, Kruse, Harding, Ganfield,
Sires, Dunn. Nay: None. Motion carried.

It was moved by Harding and seconded by Dunn that the following items on the
Consent Calendar be received, filed and approved:

Receive and file the City Council Standing Committee minutes of June 20, 2023
relative to the following items:

a) Youth Commission Presentation.

b) Longevity of Board and Commission Members.

c) Public Safety Update.

Receive and file a communication from the Civil Service Commission relative to
the certified list for the position of Public Safety Officer.

Receive and file Departmental Monthly Reports of May 2023.

Approve an Order Accepting Acknowledgment/Settlement Agreement with
National Cigar Store, d/b/a Hillstreet News & Tobacco, 2217 College Street, for a
second tobacco violation.

Approve the following applications for retail alcohol licenses:

a) Chuck E. Cheese's, 5911 University Avenue, Special Class C retail alcohol -
renewal.

b) Buffalo Wild Wings, 6406 University Avenue, Class C retail alcohol & outdoor
service - renewal.

c) Cypress Lounge, 209 A State Street, Class C retail alcohol & outdoor service -
renewal.

d) Hy-Vee Market Grille, 6301 University Avenue, Class C retail alcohol -
renewal.

e) Octopus, 2205 College Street, Class C retail alcohol & outdoor service -
renewal.

f) The Black Hawk Hotel/Bar Winslow, 115-117 Main Street, Class C retail
alcohol - renewal.

g) The Library, 2222 College Street, Class C retail alcohol & outdoor service -
renewal.

h) The Other Place, 4214 University Avenue, Class C retail alcohol & outdoor
service - renewal.
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i) Wal-Mart, 525 Brandilynn Boulevard, Class E retail alcohol - renewal.
) Wal-Mart, 525 Brandilynn Boulevard, Class E retail alcohol — change in
ownership.

k) Dollar General, 1922 Valley Park Drive, Class B retail alcohol - new.

[) King Star, 2228 Lincoln Street, Class B retail alcohol - new.

m) Le Petit, 119 Main Street, Class C retail alcohol — new.

Motion carried unanimously.

It was moved by Ganfield and seconded by Schultz that the following resolutions
be introduced and adopted:

Resolution #23,248, approving and adopting a revised job classification for the
position of Education Coordinator at the Hearst Center for the Arts.

Resolution #23,249, approving and authorizing execution of an Agreement with
Nelson & Schaefer Construction LLC relative to renovations at the Recreation
Center.

Resolution #23,250, approving and authorizing execution of an Agreement with
Scott Easton Design for graphic design services relative to the 2024 Cedar Falls
Visitor Guide.

Resolution #23,251, approving a Shopping Center (S-1) Zoning District site plan
for facade improvements at 6207 University Avenue.

Resolution #23,252, approving and authorizing execution of an Agreement for
Elevator Maintenance with TK Elevator Company, f/n/a O’Keefe Elevator
Company, Inc., relative to elevator maintenance services for city-owned elevators
from August 1, 2023 thru July 31, 2024.

Resolution #23,253, approving and authorizing execution of a 28E Agreement
with Black Hawk County for Maintenance of Certain Right-of-Ways at or Near the
City Limits.

Resolution #23,254, approving and accepting two Warranty Deeds, in
conjunction with the North Cedar Heights Area Reconstruction Project.

Resolution #23,255, approving and authorizing execution of Supplemental
Agreement No. 2 to the Professional Service Agreement with Foth Infrastructure
& Environment, LLC for additional design services relative to the Center Street
Corridor Streetscape Project.

Resolution #23,256, approving and authorizing execution of an Owner Purchase
Agreement, in conjunction with the Ashworth Drive Roadway Extension Project.

Resolution #23,257, approving and accepting the contract and bond of Blacktop
Service Company for the 2023 Seal Coat Project.

Resolution #23,258, receiving and filing, and setting August 7, 2023 as the date
of public hearing on the proposed revised plans, specifications, form of contract
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& estimate of cost for the 2023 Sidewalk Assessment Project — Zone 1.

Following due consideration by the Council, the Mayor put the question on the
motion and upon call of the roll, the following named Councilmembers voted.
Aye: Schultz, deBuhr, Kruse, Harding, Ganfield, Sires, Dunn. Nay: None. Motion
carried. The Mayor then declared Resolutions #23,248 through #23,258 duly
passed and adopted.

It was moved by Kruse and seconded by Harding that a Resolution approving
and authorizing execution of a Consolidated Public Safety Communications 28E
Agreement with participating government agencies in Black Hawk County relative
to providing consolidated dispatch and communications services, be adopted.
Following comments and questions by Councilmembers Ganfield, Dunn, Schultz,
Harding, deBuhr, Sires and Kruse, and responses by City Attorney Rogers,
Mayor Green and Public Safety Director Berte, the Mayor put the question on the
original motion and upon call of the roll, the following named Councilmembers
voted. Aye: Schultz, Sires. Nay: deBuhr, Kruse, Harding, Ganfield, Dunn. Motion
failed.

It was moved by Kruse and seconded by Ganfield that Ordinance #3036,
amending Chapter 3, Advertising, of the Code of Ordinances relative to political
signs, be passed upon its first consideration. Following a question by
Councilmember Ganfield and response by City Attorney Rogers, the Mayor put
the question on the motion and upon call of the roll, the following named
Councilmembers voted. Aye: Schultz, deBuhr, Kruse, Harding, Ganfield, Sires,
Dunn. Nay: None. Motion carried.

It was moved by Harding and seconded by deBuhr that the bills and claims of
July 17, 2023 be allowed as presented, and that the Controller/City Treasurer be
authorized to issue City checks in the proper amounts and on the proper funds in
payment of the same. Following a comment by Councilmember Harding, the
Mayor put the question on the motion and upon call of the roll, the following
named Councilmembers voted. Aye: Schultz, deBuhr, Kruse, Harding, Ganfield,
Sires, Dunn. Nay: None. Motion carried.

Councilmember Dunn announced the 36" Annual Cedar River Cleanup on July
29 and the Cedar River Festival on July 30, at Gateway Park from 12PM — 7PM.

Councilmembers deBuhr and Sires recognized Scout Troop 55 in attendance at
the meeting.

It was moved by Harding and seconded by Schultz that the meeting be
adjourned at 8:36 P.M. Motion carried unanimously.
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Item 2.

DEPARTMENT OF PUBLIC WORKS

City of Cedar Falls

220 Clay Street

Cedar Falls, lowa 50613

Phone: 319-268-5161

Fax: 319-268-5197

www.cedarfalls.com MEMORANDUM

Engineering Division
TO:  Honorable Mayor Robert M. Green and City Council

FROM:  Brett Armstrong, Civil Engineer Il

DATE:  August 7", 2023

SUBJECT: 2023 Sidewalk Assessment Project — Zone 1
SW-000-3301
Public Hearing

Submitted within for City Council Approval are the Plans, Specifications, and Estimate of Costs
and Quantities for the 2023 Sidewalk Assessment Project — Zone 1.

This project involves the replacement of deficient sidewalk adjacent to various property owners.
The project will replace the deficient sidewalk for the adjacent property owner and assess the
cost of replacement to the property owner.

Once the replacement has been completed, the Engineering Division will submit a bill to the City
Clerk. The City Clerk will then send notice of a bill in the mail to the adjacent property owner.
The adjacent property owner will have 30 days to pay the bill without interest or penalty. If the
adjacent property owner fails to pay the bill in 30 days, the cost of replacement will be applied to
the property owners’ property taxes.

The total estimated cost for the construction of this project is $104,724.40.

The Engineering Division recommends approving the Plans, Specifications and Estimate of
Costs and Quantities for the 2023 Sidewalk Assessment Project — Zone 1.

XC: David Wicke, City Engineer
Chase Schrage, Director of Public Works
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Item 2.

BID TABULATION

2023 SIDEWALK ASSESSMENT PROJECT

CITY PROJECT NO. SW - 000 - 3301
ENGINEER'S ESTIMATE

ITEM ITEM UNIT TOTAL

NO. CODE DESCRIPTION UNIT PRICE QUANTITY COST
1 2010-108-D-3|OFF SITE TOPSOIL C.Y. $100.00 26.34[ $ 2,634.00
2 7030-108-A-0|REMOVAL OF SIDEWALK S.Y. $90.00 367.90( $ 33,111.00
3 7030-108-E-0|SIDEWALK REPLACEMENT, P.C.C., CLASS "C", 4 INCH S.Y. $125.00 357.28[ § 44,660.00
4 7030-108-E-0|SIDEWALK REPLACEMENT, P.C.C., CLASS "C", 6 INCH S.Y. $150.00 10.62| $ 1,593.00
5 8030-108-A-0|TEMPORARY TRAFFIC CONTROL L.S. $15,000.00 1.00| $ 15,000.00
6 9010-108-B-0|SEEDING, FERTILIZING, AND MULCHING FOR HYDRAULIC SEEDING S.F. $5.50 1404.80( $ 7,726.40

TOTAL PROJECT ESTIMATE

$104,724.40
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Item 3.

ADMINISTRATION

City of Cedar Falls

220 Clay Street

Cedar Falls, lowa 50613

Phone: 319-273-8600

Fax: 319-273-8610

www.cedarfalls.com MEMORANDUM

TO: Honorable Mayor Robert M. Green and City Council
FROM:  Shane Graham, Economic Development Coordinator
DATE: July 31, 2023
SUBJECT: Ryan Companies US, Inc. Economic Development Project

INTRODUCTION

For the past several months, staff has been working with representatives of Ryan
Companies US, Inc. on an industrial park project which will result in the construction of
a minimum 40,000 square foot industrial warehouse building for a client of theirs. The
proposed project will occur on Lots 12 and 13 of West Viking Road Industrial Park
Phase V, which is part of the new industrial park expansion area that the City has been
preparing for development over the past year. This new facility will have a minimum
building valuation and permit valuation of $4,000,000 and a total project minimum
assessed valuation of $4,747,000 (including land).

DESCRIPTION OF PROJECT

As noted in the Introduction, the proposed building will be a minimum of 40,000 square
foot in size and will be located at the southwest corner of Venture Way and Innovation
Drive in the new expansion area of the West Viking Road Industrial Park (see attached
map for location). The proposed project will have a minimum building valuation of
$4,000,000, and a total project valuation including land of $4,747,000. Ryan Companies
plans to commence construction this year with completion anticipated within 24 months.

COMPANY PROFILE

Ryan Companies US, Inc. is a national Developer and Builder with a longstanding
presence in the Midwest and a great history in Cedar Falls. Since being founded in
1938, Ryan Companies has been a trusted partner in helping clients achieve their real
estate goals. With offices across the country, including three Midwest locations, and a
team of experts, Ryan has earned a reputation for integrity, quality and dependability by
prioritizing client relationships, finding creative solutions, staying nimble through tight
deadlines and challenges and leveraging the collective insight of our construction,
design, real estate management, development and capital markets services.
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The Ryan team is grateful for the opportunity to work with the community of Cedar Falls
again for this distribution project. This project will be located in the Cedar Falls
Industrial Park and bring additional investment and employment opportunities to the
region.

ECONOMIC DEVELOPMENT INCENTIVES

Land Incentive

For this proposed project, Ryan Companies US, Inc. would receive at no cost, Lots 12
and 13 of West Viking Road Industrial Park Phase V. The two lots total approximately 9
acres in size, of which this size property is needed for this project, as there is a semi-
truck access and delivery area on the north side of the building, employee parking on
the east side of the building, and delivery truck parking and staging area on the south
side of the building. Although the land incentive of donating 9 acres of land for a
minimum 40,000 square foot building is more land than is typical for a building of this
size, you can see on the proposed site plan that the developer will be utilizing the entire
site for their operation, with little or no excess useable areas.

Industrial Partial Property Tax Exemption

Consistent with our ongoing local economic development incentive guidelines, the City
of Cedar Falls typically will consider a Five-Year Partial Property Tax Exemption on
projects having a minimum assessed valuation of $1,200,000+. Section 8.11 of the
Agreement for Private Development references sections 21-48 through 21-57 of the
Cedar Falls Code of Ordinances and Chapter 427B of the lowa Code with respect to the
provisions of the applicable partial property tax exemption. For this proposed project,
the following exemption schedule is estimated using the existing industrial tax
rate/valuation and projecting annual building property taxes of $124,248:

Year % Exemption $ Abated $ Amount Paid $ Total Taxes
1 75% $93,186 $31,062 $124,248
2 60% $74,549 $49,699 $124,248
3 45% $55,912 $68,336 $124,248
4 30% $37,274 $86,974 $124,248
5 15% $18,637 $105,611 $124,248
$279,558 $341,682 $621,239

It should be noted that following City Council consideration of the Agreement for Private
Development, an actual Ordinance will be drafted and adopted implementing the
proposed exemption schedule noted above. The Ordinance granting the applicable
partial property tax exemption will be presented to City Council once construction of the
new facility has commenced.
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Conclusion

As this memorandum indicates, Ryan Companies US, Inc. is proposing to construct a
new minimum 40,000 square foot industrial warehouse facility on Lots 12 and 13 of
West Viking Road Industrial Park Phase V. The proposed new construction building
project will have a minimum building permit valuation of $4,000,000 and a total
Minimum Assessed Valuation of $4,747,000 including land. Construction is anticipated
to commence this year with completion anticipated within 24 months.

The Agreement for Private Development by and between the City of Cedar Falls, lowa,
and Ryan Companies US, Inc. has been reviewed by both parties, and is attached for
your review and approval.

RECOMMENDATION

Staff recommends that the City Council adopt and approve the following:

1. Resolution approving and authorizing execution of an Agreement for Private
Development and a Minimum Assessment Agreement by and between the City
of Cedar Falls, lowa, and Ryan Companies US, Inc., and approving and
authorizing execution of a Deed Without Warranty conveying title to certain real
estate to Ryan Companies US, Inc.

If you have any questions regarding this proposed economic development project,
please feel free to let me know.

XC: Ron Gaines, P.E., City Administrator
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AGREEMENT FOR PRIVATE DEVELOPMENT

BY AND BETWEEN

THE CITY OF CEDAR FALLS, IOWA

AND

RYAN COMPANIES US, INC.
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AGREEMENT FOR PRIVATE DEVELOPMENT

THIS AGREEMENT FOR PRIVATE DEVELOPMENT (hereinafter called
"Agreement"), is made on the day of , 2023, to be effective as
of the day of , 2023, by and between the CITY OF
CEDAR FALLS, IOWA, a municipality (hereinafter called "City"), established pursuant to
the Code of the State of lowa and acting under the authorization of Chapters 15A and 403
of the Code of lowa, 2023 (Chapter 403 hereinafter called "Urban Renewal Act"); and Ryan
Companies US, Inc. (hereinafter called the "Developer™), a Minnesota corporation having
its principal place of business at 533 South Third Street, Suite 100, Minneapolis, MN 55415.

WITNESSETH:

WHEREAS, in furtherance of the objectives of the Urban Renewal Act, the City has
undertaken a program for the development of an economic development area and, in this
connection, is engaged in carrying out urban renewal project activities in an area known as
the Cedar Falls Unified Highway 58 Corridor Urban Renewal Area (“Area” or “Urban
Renewal Area”) as set forth in the Cedar Falls Unified Highway 58 Corridor Urban Renewal
Plan, as amended (“Plan” or “Urban Renewal Plan”); and

WHEREAS, a copy of the foregoing Urban Renewal Plan, as amended, has been
recorded among the land records in the office of the Recorder of Black Hawk County, lowa;
and

WHEREAS, the Developer desires to acquire certain real property located in the
foregoing Urban Renewal Plan and as more particularly described in Exhibit A attached
hereto and made a part hereof (which property as so described is hereinafter referred to as
the "Development Property"); and

WHEREAS, the Developer is willing to develop the Development Property for and
in accordance with the uses specified in the Urban Renewal Plan and in accordance with
this Agreement by constructing certain Minimum Improvements (as hereafter defined) on
the Development Property; and

WHEREAS, the City believes that the development of the Development Property
pursuant to this Agreement and the fulfillment generally of this Agreement, are in the vital
and best interests of the residents of the City, and in accord with the public purposes and
provisions of the applicable State and local laws and requirements under which the
foregoing project has been undertaken and is being assisted, including but not limited to
Chapters 15A and 403 of the Code of lowa.

NOW, THEREFORE, in consideration of the premises and the mutual obligations of
the parties hereto, each of them does hereby covenant and agree with the others as follows:

5
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ARTICLE I. DEFINITIONS

Section 1.1. Definitions. In addition to other definitions set forth in this Agreement,
all capitalized terms used and not otherwise defined herein shall have the following
meanings unless a different meaning clearly appears from the context:

Agreement means this Agreement and all Exhibits hereto, as the same may be from
time to time modified, amended or supplemented.

Assessor's Minimum Actual Value means the minimum actual value, before rollback,
of the Minimum Improvements and the Development Property for calculation and
assessment of real property taxes as set forth in the Minimum Assessment Agreement.

Certificate of Completion means a certification in the form of the certificate attached
hereto as Exhibit C and hereby made a part of this Agreement.

City or Cedar Falls means the City of Cedar Falls, lowa, or any successor to its
functions.

Code or Code of lowa means the Code of lowa, 2023, as amended.

Construction Plans means the plans, specifications, drawings and related documents
of the construction work to be performed by the Developer on the Development Property;
the plans (a) shall be as detailed as the plans, specifications, drawings and related documents
which are submitted to the building inspector of the City, and (b) shall include at least the
following: (1) site plan; (2) foundation plan; (3) basement plans; (4) floor plan for each
floor; (5) cross sections of each (length and width); (6) elevations (all sides); and (7)
landscape plan.

County means the County of Black Hawk, lowa.

Deed means the form of Quit Claim Deed substantially in the form contained in
Exhibit G attached hereto, by which the City shall convey the Development Property to the
Developer.

Developer means Ryan Companies US, Inc.

Development Property means that portion of the Cedar Falls Unified Highway 58
Corridor Urban Renewal Project Plan of the City described in Exhibit A hereto.

Event of Default means any of the events described in Section 10.1 of this Agreement.
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Industrial Use Warehouse means the Minimum Improvements.

Mortgage means any mortgage or security agreement in which the Developer has
granted a mortgage or other security interest in the Development Property, or any portion
or parcel thereof, or any improvements constructed thereon.

Net Proceeds means any proceeds paid by an insurer to the Developer under a policy
or policies of insurance required to be provided and maintained by the Developer pursuant
to Article V of this Agreement and remaining after deducting all expenses (including fees
and disbursements of counsel) incurred in the collection of such proceeds.

Ordinance shall mean Ordinance(s) of the City under which the taxes levied on the
taxable property in the Urban Renewal Area shall be divided, with a portion of said taxes to
be paid into the Urban Renewal Tax Increment Revenue Fund, referred to and authorized
by Section 403.19(2) of the Code of lowa.

Minimum Improvements shall mean the construction of an industrial use warehouse
totaling at least 40,000 square feet of space, together with all related site improvements
described in the Construction Plans, as outlined in Exhibit B hereto.

Project shall mean the construction and operation of the Minimum Improvements, as
described in this Agreement and the Exhibits hereto.

State means the State of lowa.

Tax_Increments means the property tax increment revenues on the Minimum
Improvements and Development Property divided and made available to the City for deposit
in the Cedar Falls Unified Highway 58 Corridor Urban Renewal Tax Increment Revenue
Fund, under the provisions of Section 403.19 of the Code of lowa and the Ordinance.

Termination Date means the date of expiration of the Minimum Assessment
Agreement, as provided in Section 11.9 of this Agreement.

Unavoidable Delays means delays resulting from unforeseeable events, including but
not limited to storms, floods, fires, explosions or other casualty losses, unusual weather
conditions, strikes, boycotts, lockouts or other labor disputes, delays in transportation or
delivery of material or equipment, litigation commenced by third parties, or the acts of any
federal, State or local governmental unit (other than the Party claiming the delay), including,
without limitation, permitting delays.

Urban Renewal Area means the area included within the boundaries of the Cedar Falls
Unified Highway 58 Corridor Urban Renewal Area, as amended.

7
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Urban Renewal Plan means the Urban Renewal Plan approved in respect of the Cedar
Falls Unified Highway 58 Urban Corridor Renewal Plan, described in the preambles hereof.

Urban Renewal Tax Increment Revenue Fund means the special fund of the City
created under the authority of Section 403.19(2) of the Code and the Ordinance, which fund
was created in order to pay the principal of and interest on loans, monies advanced to or
indebtedness, whether funded, refunded, assumed or otherwise, including bonds or other
obligations issued under the authority of Chapters 15A, 403, or 384 of the Code, incurred
by the City to finance or refinance in whole or in part projects undertaken pursuant to the
Urban Renewal Plan for the Urban Renewal Area.

ARTICLE Il. REPRESENTATIONS AND WARRANTIES

Section 2.1. Representations and Warranties of the City. The City makes the
following representations and warranties:

(@) The City is a municipal corporation and political subdivision organized under
the provisions of the Constitution and the laws of the State and has the power
to enter into this Agreement and carry out its obligations hereunder.

(b)  This Agreement has been duly and validly authorized, executed and delivered
by the City and, assuming due authorization, execution and delivery by the
Developer, is in full force and effect and is a valid and legally binding
instrument of the City enforceable in accordance with its terms, except as the
same may be limited by bankruptcy, insolvency, reorganization or other laws
relating to or affecting creditors’ rights generally.

(c) The execution and delivery of this Agreement, the consummation of the
transactions contemplated hereby, and the fulfillment of or compliance with the
terms and conditions of this Agreement are not prevented by, limited by, in
conflict with, nor will they result in a breach of, the terms, conditions or
provisions of any contractual restriction, evidence of indebtedness, agreement
or instrument of whatever nature to which the City is now a party or by which
it is bound, nor do they constitute a default under any of the foregoing.

(d) The City has not received any notice from any State or federal official that the
activities of the Developer with respect to the Development Property may or
will be in violation of any environmental law or regulation (other than those
notices, if any, of which the Developer has previously been notified in writing).
The City is not currently aware of any State or federal claim filed or planned to
be filed by any party relating to any violation of any local, State or federal
environmental law, regulation or review procedure applicable to the

8
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(h)

Development Property, and the City is not currently aware of any violation of
any local, State or federal environmental law, regulation or review procedure
which would give any person a valid claim under any State or federal
environmental statute with respect thereto.

The City will cooperate fully and promptly with the Developer in resolution of
any building, traffic, parking, trash removal or public safety problems which
may arise in connection with the design, construction and operation of the
Minimum Improvements, including but not limited to any problems which may
arise with respect to traffic at the intersections where access drives on the
Development Property meet roadways or streets owned by the City.

The City would not undertake its obligations under this Agreement without the
consideration being made to the City pursuant to this Agreement.

All covenants, stipulations, promises, agreements and obligations of the City
contained herein shall be deemed to be the covenants, stipulations, promises,
agreements and obligations of the City, and not of any governing body member,
officer, agent, servant or employee of the City in the individual capacity thereof.

The Development Property is zoned “M-1-P, Planned Industrial District”. The
“M-1-P, Planned Industrial District” zoning classification permits by right the
construction, equipping and operation of the Minimum Improvements.

Section 2.2. Representations and Warranties of the Developer. The Developer makes
the following representations and warranties:

(@)

(b)

(©)

The Developer is a corporation duly organized and validly existing under the
laws of the State of Minnesota, is properly authorized to conduct business in the
State of lowa, and has all requisite power and authority to own and operate its
properties, to carry on its business as now conducted and as presently proposed
to be conducted, and to enter into and perform its obligations under the
Agreement.

The Developer desires to construct the Minimum Improvements on the
Development Property, which is to be acquired by the Developer pursuant to
this Agreement, and which is more particularly described in Exhibit A.

This Agreement has been duly and validly authorized, executed and delivered
by the Developer and, assuming due authorization, execution and delivery by
the other parties hereto, is in full force and effect and is a valid and legally
binding instrument of the Developer enforceable in accordance with its terms,
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except as the same may be limited by bankruptcy, insolvency, reorganization or
other laws relating to or affecting creditors' rights generally.

The execution and delivery of this Agreement, the consummation of the
transactions contemplated hereby, and the fulfillment of or compliance with the
terms and conditions of this Agreement are not prevented by, limited by, in
conflict with, nor will they result in a violation or breach of, the terms,
conditions or provisions of the certificate of organization and operating
agreement, together with all amendments thereto, of the Developer or of any
contractual restriction, evidence of indebtedness, agreement or instrument of
whatever nature to which the Developer is now a party or by which it or its
properties are bound, nor do they constitute a default under any of the foregoing.

There are no actions, suits or proceedings pending or threatened against or
affecting the Developer in any court or before any arbitrator or before or by any
governmental body in which there is a reasonable possibility of an adverse
decision which could materially adversely affect the business (present or
prospective), financial position or results of operations of the Developer or
which in any manner raises any questions affecting the validity of the
Agreement or the ability of Developer to perform its obligations under this
Agreement.

The Developer will cause the Minimum Improvements to be constructed in
accordance with the terms of this Agreement, the Urban Renewal Plan and all
applicable local, State and federal laws and regulations, except for variances
necessary to construct the Minimum Improvements contemplated in the
Construction Plans.

The Developer will use reasonable efforts to obtain, or cause to be obtained, in
a timely manner, all required permits, licenses and approvals, and will meet, in
a timely manner, all requirements of all applicable local, State, and federal laws
and regulations which must be obtained or met before the Minimum
Improvements may be lawfully constructed.

The construction of the Minimum Improvements will require direct building
costs of not less than $4,000,000, and a valuation for purposes of calculating
and assessing real property taxes of $4,747,000 as of the completion of the
Minimum Improvements is reasonable for the Minimum Improvements and the
land that together comprise the Development Property.

The Developer has not received any notice from any local, State or federal
official that the activities of the Developer with respect to the Development
Property may or will be in violation of any environmental law or regulation
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(other than those notices, if any, of which the City has previously been notified
in writing). The Developer is not currently aware of any State or federal claim
filed or planned to be filed by any party relating to any violation of any local,
State or federal environmental law, regulation or review procedure applicable to
the Development Property, and the Developer is not currently aware of any
violation of any local, State or federal environmental law, regulation or review
procedure which would give any person a valid claim under any State or federal
environmental statute with respect thereto.

The Developer has funds sufficient to successfully complete the construction of
the Minimum Improvements, in accordance with the Construction Plans
contemplated by this Agreement.

The Developer will cooperate in good faith with the City in resolution of any
temporary traffic, parking, trash removal or public safety problems which may
arise in connection with the construction of the Minimum Improvements,
including but not limited to any problems which may arise with respect to traffic
at the intersections where access drives on the Development Property meet
roadways or streets owned by the City.

The Developer expects that, barring Unavoidable Delays, the Minimum
Improvements will be substantially completed within twenty-four (24) months
after the commencement of construction.

The Developer would not undertake its obligations under this Agreement
without the consideration being made to the Developer pursuant to this
Agreement.

All covenants, stipulations, promises, agreements and obligations of the
Developer contained herein shall be deemed to be the covenants, stipulations,
promises, agreements and obligations of the Developer, and not of any member,
officer, agent, servant or employee of the Developer in the individual capacity
thereof.

ARTICLE Ill. CONSTRUCTION OF MINIMUM IMPROVEMENTS

Section 3.1. Construction of Minimum Improvements. The Developer agrees that it

will cause the Minimum Improvements to be constructed on the Development Property in
conformance with the Construction Plans submitted to the City. The Developer agrees that
the direct building cost of the Minimum Improvements to be constructed shall not be
significantly less than $4,000,000.
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Section 3.2 Building Permit Valuation Amount. The Developer shall apply to the
City for a building permit, and shall pay all necessary permit fees, in connection with the
construction of the Minimum Improvements on the Development Property, based upon a
building permit valuation amount (hereinafter the "Building Permit VValuation Amount") of
a minimum of $4,000,000, by no later than twelve (12) months after the Closing Date.

Section 3.3. Construction Plans. The Developer shall cause Construction Plans to be
provided for the Minimum Improvements which shall be subject to approval by the City as
provided in this Section 3.3, which approval shall not be unreasonably withheld,
conditioned, or delayed. The Construction Plans shall be in conformity with the Urban
Renewal Plan, this Agreement, and all applicable State and local laws and regulations,
except for variances the Developer and the City agree are necessary to construct or operate
the Minimum Improvements. The City shall approve the Construction Plans in writing if:
(a) the Construction Plans conform to the terms and conditions of this Agreement; (b) the
Construction Plans conform to the terms and conditions of the Urban Renewal Plan; (c) to
the best of City's knowledge, the Construction Plans conform to all applicable federal, State
and local laws, ordinances, rules and regulations and City permit requirements; (d) the
Construction Plans are adequate for purposes of this Agreement to provide for the
construction of the Minimum Improvements; and (e) no Event of Default under the terms
of this Agreement has occurred and is continuing; provided, however, that any such
approval of the Construction Plans pursuant to this Section 3.3 shall constitute approval for
the purposes of this Agreement only and shall not be deemed to constitute approval or
waiver by the City with respect to any building, fire, zoning or other ordinances or
regulations of the City, and shall not be deemed to be sufficient plans to serve as the basis
for the issuance of a building permit if the Construction Plans are not as detailed or complete
as the plans otherwise required for the issuance of a building permit. The site plans
submitted by the Developer to the building official of the City for the Development Property
shall be adequate to serve as the Construction Plans, if such site plans are approved by the
building official.

Approval of the Construction Plans by the City shall not relieve the Developer of any
obligation to comply with the terms and provisions of this Agreement, or the provisions of
applicable federal, State and local laws, ordinances and regulations, nor shall approval of
the Construction Plans by the City be deemed to constitute a waiver of any Event of Default.

Approval of Construction Plans hereunder is solely for purposes of this Agreement,
and shall not constitute approval for any other City purpose nor subject the City to any
liability for the Minimum Improvements as constructed.

Section 3.4. Commencement and Completion of Construction.  Subject to
Unavoidable Delays, the Developer shall cause construction of the Minimum Improvements
to be commenced within twelve (12) months after receipt of a building permit, and
substantially completed (i) by no later than twenty-four (24) months after commencement
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of construction, or (ii) by such other date as the parties shall mutually agree upon in writing.
For purposes of this Agreement, construction shall be deemed to have commenced on the
date mass grading begins on the Development Property. Time lost as a result of
Unavoidable Delays shall be added to extend the completion date by a number of days equal
to the number of days lost as a result of Unavoidable Delays. All work with respect to the
Minimum Improvements to be constructed or provided by the Developer on the
Development Property shall be in substantial conformity with the Construction Plans as
submitted by the Developer and approved by the City. The Developer agrees that it shall
permit designated representatives of the City to enter upon the Development Property
during the construction of the Minimum Improvements to inspect such construction upon
prior notice to Developer, provided that such designated representatives comply with all
safety rules and regulations at the Development Property.

Section 3.5. Certificate of Completion. Upon written request of the Developer after
issuance of an occupancy permit for the Minimum Improvements, the City will furnish the
Developer with a Certificate of Completion in recordable form, in substantially the form set
forth in Exhibit C attached hereto. Such Certificate of Completion shall be a conclusive
determination of satisfactory termination of the covenants and conditions of this Agreement
with respect to the obligations of the Developer to cause construction of the Minimum
Improvements.

The Certificate of Completion may be recorded in the Black Hawk County Recorder's
office at the Developer's sole expense. If the City shall refuse or fail to provide a Certificate
of Completion in accordance with the provisions of this Section 3.5, the City shall, within
twenty (20) days after written request by the Developer, provide to the Developer a written
statement indicating in adequate detail in what respects the Developer has failed to complete
the Minimum Improvements in accordance with the provisions of this Agreement, or is
otherwise in default under the terms of this Agreement, and what measures or acts it will be
necessary, in the opinion of the City, for the Developer to take or perform in order to obtain
such Certificate of Completion, and once all such acts have been performed, shall issue the
Certificate of Completion.

ARTICLE IV. RESTRICTIONS UPON USE OF DEVELOPMENT PROPERTY

Section 4.1. Restrictions on Use.

(@)  The Developer shall: use the Development Property for any lawful use, and
devote the Development Property to, and only to and in accordance with, the
uses specified in the Urban Renewal Plan and this Agreement until the
Termination Date.

(b)  The Developer shall not discriminate upon the basis of race, creed, color, sex,
gender, sexual orientation, gender identity, religion, age, disability or national
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(©

(d)

origin in the sale, lease, or rental or in the use or occupancy of the Development
Property or any improvements erected or to be erected thereon, or any part
thereof.

It is intended and agreed that the agreements and covenants provided in this
Section shall be covenants running with the land and that they shall, in any
event, and without regard to technical classification or designation, legal or
otherwise, and except only as otherwise specifically provided in this Agreement,
be binding, to the fullest extent permitted by law and equity, for the benefit and
in favor of, and enforceable by, the City, its successors and assigns, as against
every successor in interest to the Development Property, or any part thereof or
any interest therein, and as against any party in possession or occupancy of the
Development Property or any part thereof. It is further intended and agreed that
the agreements and covenants provided in subdivisions (a) and (b) of this
Section shall remain in effect only through the Termination Date.

It is intended and agreed that the City and its successors and assigns shall be
deemed beneficiaries of the agreements and covenants provided in this Section,
both for and in its own right and also for the purposes of protecting the interests
of the community and other parties, public or private, in whose favor or for
whose benefit such agreements and covenants have been provided. Such
agreements and covenants shall run in favor of the City, until the Termination
Date, during which time such agreements and covenants shall be in force and
effect, without regard to whether the City has at any time been, remains, or is an
owner of any land or interest therein to or in favor of which such agreements
and covenants relate. The City shall have the right, in the event of any breach
of any such agreement or covenant, and after the lapse of any applicable notice
and cure periods, to exercise all the rights and remedies, and to maintain any
actions or suits at law or in equity or other proper proceedings to enforce the
curing of such breach of agreement or covenant, to which it or any other
beneficiaries of such agreement or covenant may be entitled.

ARTICLE V. INSURANCE AND CONDEMNATION

Section 5.1. Insurance Requirements.

(@)

The Developer will provide and maintain or cause to be maintained at all times
during the process of constructing the Minimum Improvements:

(i)  Builder's risk insurance, written on the so-called "Builder's Risk --

Completed Value Basis", in an amount equal to one hundred percent
(100%) of the insurable value of the Minimum Improvements at the date
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(i)

(i)

of completion, and with coverage available in nonreporting form on the
so-called "all risk™ form of policy;

Comprehensive general liability insurance (including operations,
contingent liability, operations of subcontractors, completed operations
and contractual liability insurance), with limits against bodily injury and
property damage of at least $2,000,000. The City shall be named as an
additional insured for the City's liability for losses arising out of or in any
way associated with the Minimum Improvements and arising out of any
act, error, or omission of the Developer, its members, managers, officers,
contractors and subcontractors or anyone else for whose acts the City
may be held responsible (with coverage to the City at least as broad as
that which is provided to the Developer and not lessened or avoided by
endorsement). The policy shall contain a "severability of interests"
clause and provide primary insurance over any other insurance
maintained by the City. The policy shall waive subrogation rights against
the City and shall contain a Governmental Immunities endorsement in a
form acceptable to the City.

Worker's compensation insurance, with statutory coverage.

(b) Upon completion of construction of the Minimum Improvements and at all
times prior to the Termination Date, the Developer shall maintain, or cause to
be maintained, at its cost and expense insurance as follows:

(1)

(i)

(iii)

Insurance against loss and/or damage to the Minimum Improvements
under a policy or policies covering such risks as are ordinarily insured
against by similar businesses, including (without limiting the generality
of the foregoing) fire, extended coverage, vandalism and malicious
mischief, explosion, water damage, demolition cost, debris removal, and
collapse in an amount not less than the full insurable replacement value
of the Minimum Improvements and valuation for premium purposes shall
not be less than ninety percent (90%) of full insurance replacement value.
Co-insurance, deductible, or other provisions shall not reduce insurance
proceeds by more than ten percent (10%) of full insurance replacement
value.

Comprehensive commercial general liability insurance in the minimum
amount for each occurrence and for each year of $2,000,000.

Such other insurance, including worker's compensation insurance
respecting all employees of the Developer, in such amount as is
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(©)

(d)

(€)

customarily carried by like organizations engaged in like activities of
comparable size and liability exposure.

All insurance required by this Article V to be provided prior to the Termination
Date shall be taken out and maintained in responsible insurance companies
selected by the Developer which are authorized under the laws of the State to
assume the risks covered thereby. The Developer will deposit annually with the
City certificates of insurance or memoranda evidencing all such insurance.
Unless otherwise provided in this Article V, each policy shall contain a
provision that the insurer shall not cancel it without giving written notice to the
Developer and the City at least thirty (30) days before the cancellation becomes
effective. Developer will provide City notice of any change or reduction in
coverage below the requirements set forth above. Prior to the expiration of any
policy, the Developer shall furnish the City evidence satisfactory to the City that
the policy has been renewed or replaced by another policy conforming to the
provisions of this Article V, or that there is no necessity therefor under the terms
hereof. In lieu of separate policies, Developer may maintain a single policy, or
blanket or umbrella policies, or a combination thereof, which provide the total
coverage required herein, in which event the Developer shall deposit with the
City a certificate(s) or memorandum(a) of the respective insurers as to the
amount of coverage in force upon the Minimum Improvements.

Developer shall notify the City promptly after the occurrence of an insured
casualty at the Property. Net Proceeds of any such insurance shall be paid
directly to the Developer, and Developer will forthwith repair, reconstruct and
restore the Minimum Improvements to substantially the same or an improved
condition or value as they existed prior to the event causing such damage and,
to the extent necessary to accomplish such repair, reconstruction and restoration,
the Developer will apply the Net Proceeds of any insurance relating to such
damage received by Developer to the payment or reimbursement of the costs
thereof. The provisions of this paragraph shall apply to casualties that occur
prior to the Termination Date.

Developer shall complete the repair, reconstruction and restoration of the

Minimum Improvements, whether or not the Net Proceeds of insurance received by
Developer for such purposes are sufficient. Notwithstanding the foregoing, in lieu of
reconstructing or restoring the Minimum Improvements, Developer may construct other
improvement(s) on the Property so long as such replacement improvements do not
adversely affect the minimum assessed value. Such newly constructed improvements, upon
completion, shall be considered the Minimum Improvements for purposes of this
Agreement.
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Section 5.2. Condemnation. Prior to construction, if any portion of the Development
Property is taken by condemnation, or if the City receives notice that all or any portion of
the Development Property is under threat of a taking by condemnation, Developer shall
have the option to terminate this Agreement at any time prior to commencement of
construction, in which event the parties shall have no obligations to each other hereunder.
Following commencement of construction, in the event that title to and possession of the
Minimum Improvements or any other part thereof shall be taken in condemnation or by the
exercise of the power of eminent domain by any governmental body or other person, so long
as the Minimum Assessment Agreement shall remain in effect, the Developer or his
successor shall, with reasonable promptness after such taking, notify the City as to the nature
and extent of such taking.

Section 5.3. Reconstruction or Payment. Upon receipt of any condemnation award,
the Developer shall use the entire condemnation award (excluding any portion thereof paid
to a tenant) to reconstruct the Minimum Improvements (or, in the event only a part of
Minimum Improvements have been taken, then to reconstruct such part) upon the
Development Property.

ARTICLE VI. MINIMUM ASSESSMENT AGREEMENT AND OTHER
COVENANTS

Section 6.1. Execution of Minimum Assessment Agreement. The Developer shall
agree to, and with the City shall execute, concurrently with the execution of this Agreement,
a Minimum Assessment Agreement pursuant to the provisions of Section 403.19, Code of
lowa, substantially in the form and content of Exhibit D attached hereto, specifying the
Assessor's Minimum Actual Value for the Development Property together with the
Minimum Improvements to be constructed on the Development Property for calculation of
real property taxes. Specifically, the Developer shall agree to an Assessor’s Minimum
Actual Value, of not less than $4,747,000 as of the completion of the Minimum
Improvements. Nothing in the Minimum Assessment Agreement shall limit the discretion
of the Assessor to assign an actual value to the Minimum Improvements and Development
Property, in excess of such Assessor's Minimum Actual Value nor prohibit the Developer
or its successors from seeking through the exercise of legal or administrative remedies a
reduction in such actual value for property tax purposes; provided, however, that the
Developer or its successors shall not seek a reduction of such actual value below the
Assessor's Minimum Actual Value for any period during which the Minimum Assessment
Agreement shall remain in effect. The Minimum Assessment Agreement shall remain in
effect until ten (10) years after completion of the Minimum Improvements (the
"Termination Date"). The Minimum Assessment Agreement shall be certified by the
Assessor for the County as provided in Section 403.19 of the Code of lowa, and shall be
filed for record in the office of the County Recorder of the County, and such filing shall
constitute notice to any subsequent encumbrancer or purchaser of the Development Property
(or part thereof), whether voluntary or involuntary, and such Minimum Assessment
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Agreement shall be binding and enforceable in its entirety against any such subsequent
purchaser or encumbrancer, as well as all prior lienholders and the holder of first mortgage.

Section 6.2. Maintenance of Properties. The Developer shall maintain, preserve and
keep the Minimum Improvements (and any part thereof) in good repair and working order,
ordinary wear and tear and events of casualty and condemnation excepted, and from time
to time shall make all necessary repairs, replacements, renewals and additions, until the
Termination Date.

Section 6.3 Maintenance of Records. The Developer shall keep at all times proper
books of record and account in which full, true and correct entries shall be made of all
dealings and transactions by Developer of or in relation to the Project in accordance with
generally accepted accounting principles, consistently applied throughout the period
involved, and Developer shall provide reasonable protection against loss or damage to such
books of record and account. The provisions of this paragraph shall apply for all periods
prior to the Termination Date but no earlier than the date of this Agreement.

Section 6.4. Compliance with Laws. The Developer shall comply with all laws, rules
and regulations relating to the Minimum Improvements, other than laws, rules and
regulations the failure to comply with which or the sanctions and penalties resulting
therefrom, would not have a material adverse effect on the Developer’s business, property,
operations, or condition, financial or otherwise. The provisions of this paragraph shall apply
for all periods prior to the Termination Date.

Section 6.5. Real Property Taxes. The Developer shall pay, when due, all real
property taxes and assessments payable with respect to all and any parts of the Development
Property acquired and owned by it. The Developer shall be allowed to pay any and all such
taxes and assessments in the maximum number of installments allowed under applicable
laws.

The Developer and its successors agree that prior to the Termination Date:

(@ It will not seek any tax exemption, either presently or prospectively authorized
under any State or federal law with respect to taxation of real property contained
on the Development Property between the date of execution of this Agreement
and the Termination Date. The foregoing shall not impair any rights to appeal
the valuation set by the Black Hawk County Assessor as provided by law.

(b) It will not seek administrative review or judicial review of the applicability or
constitutionality of any tax statute in effect on the date hereof relating to the
taxation of real property contained on the Development Property determined by
any tax official to be applicable to the Development Property, Minimum
Improvements or to the Developer to the extent inconsistent with the Minimum
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Assessment Agreement, or raise the inapplicability or constitutionality of any
such tax statute as a defense in any proceedings relating to the Development
Property or the Minimum Improvements, including delinquent tax proceedings,
in a manner inconsistent with the Minimum Assessment Agreement. In no event
shall review or defense as related to a future tax statute prior to the Termination
Date result in taxation of real property contained on the Development Property
less than provided for in the Minimum Assessment Agreement.

(c) It will not seek any tax deferral or abatement, either presently or prospectively
authorized under lowa Code Chapter 403, 404, 427B, or any other local, State
or federal law, of the taxation of real property contained on the Development
Property between the date of execution of this Agreement and the Termination
Date.

Section 6.6. Sales Tax. The Developer shall pay, when due, all sales tax payable
with respect to the Minimum Improvements. Nothing herein shall prevent Developer from
seeking rebates and other incentives in connection with such sales tax.

Section 6.7. Utility Usage. The Developer agrees for itself and its successors and
assigns, and any occupants of the Development Property, specifically including all
commercial tenants and all other persons, firms or other entities operating any business on
the Development Property or any portion thereof, that for all periods up to the Termination
Date that all utility needs for the Development Property shall be furnished from City-owned
utilities where sufficient capacity is available from such City-owned utilities, including
electricity, natural gas, water, and sanitary sewer, but specifically excluding cable
television, internet and other fiber-optic communications. Notwithstanding the foregoing,
Developer and the occupants of the Development Property shall not be obligated to use
City-owned utilities to address any emergency utility needs in the case of any unavailability
or interruption of City-owned utility services, and such emergency utilities may be secured
from alternative sources. Developer and its successors and assigns shall not, however, have
any obligation or duty to use or take any minimum amount of City-owned utilities, and shall
have no obligation to pay any amount in excess of the generally applicable rates for like
users based upon actual use. Without limiting the foregoing, the City confirms that (a)
Cedar Falls Utilities (“CFU”) recognizes that the Developer or successors, assigns or
occupants may require a primary and secondary backup service for cable,
telecommunications, and fiber optic services for business continuity reasons, and (b) CFU
has extensive fiber assets within the City of Cedar Falls, including within the industrial park
areas, to enable a diverse path as required and can provide corporate network connections
to numerous carriers. Developer agrees it will solicit a proposal from CFU in fulfilling
Developer’s needs for cable, telecommunications, and fiber optic services for the
Development Property.
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Section 6.8. Annual Certification. To assist the City in monitoring and performance
of Developer hereunder, a duly authorized representative of the Developer shall annually
provide to the City: (a) proof that all ad valorem taxes on the Development Property have
been paid for the prior fiscal year; and (b) certification that, to the best of such
representative’s knowledge during the preceding twelve (12) months, the Developer was
not in default in the fulfillment of any of the terms and conditions of this Agreement and
that no Event of Default is continuing as of the date of such certificate or during such period,
or if the signer is aware of any such Event of Default, said representative shall disclose in
such statement the nature thereof, its period of existence and what action, if any, has been
taken or is proposed to be taken with respect thereto. Such statement, proof and certificate
shall be provided not later than October 15 of each year, commencing after the issuance by
the City of a Certificate of Completion and ending as of the Termination Date.

Section 6.9. Use of Tax Increments. The City shall be free to use any and all Tax
Increments collected in respect of the Development Property for any purpose for which the
Tax Increments may lawfully be used pursuant to the provisions of the Urban Renewal Act;
and the City shall have no obligations to the Developer with respect to the use of such
increments.

Section 6.10. Opinion of Counsel. Concurrent with execution of this Agreement,
Developer shall cause its counsel to execute and deliver to City an Opinion of Counsel
substantially in the form and of the content of Exhibit E attached hereto.

Section 6.11. Provisions To Be Included In Leases Covering Development Property.
The Developer agrees to include provisions in each commercial lease agreement the
Developer enters into with any tenant that will occupy the Development Property or operate
a business thereon, for all periods up to the Termination Date, which provide as follows: (a)
that tenant acknowledges that the leased premises are part of the Development Property and
are subject to the terms and conditions of this Agreement; (b) that this Agreement is binding
upon Developer’s successors and assigns; (c) that certain of the terms and conditions of this
Agreement specifically impact the tenant’s use of and conduct of its business operations on
the Development Property, which terms and conditions include, but are not necessarily
limited to, Sections 4.1, 6.2, 6.7, 7.2, 7.3 and 10.2; and (d) that such terms and conditions
specifically impacting the tenant’s use of and conduct of its business operation on the
Development Property shall be binding on the tenant during the term of its lease and the
tenant agrees to conduct its business operations on the Development Property in a manner
consistent therewith.

Section 6.12. Relocation. Developer agrees and covenants that it shall not, absent
written consent from the City, sell or lease the Minimum Improvements or Development
Property (or any part thereof) to any enterprise that is relocating (“Relocating”) to the City
from another part of the County or a contiguous county during the term (the “Term”) of this
Relocation provision (the “Relocation Provision”). “Relocating” or “Relocation” means the
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closure or substantial reduction of an enterprise’s existing operations in one area of the State
and the initiation of substantially the same operation in the same county or a contiguous
county in the State. The Term of this Relocation Provision will expire on the Termination
Date. In general, urban renewal incentives cannot be used for projects that involve a
Relocating enterprise (whether the relocating enterprise is the developer, land owner, tenant,
or otherwise) unless there is a written agreement regarding the use of economic incentives
between the city where the business is currently located and the city to which the business
is Relocating, either specific to this Project or in general (i.e., a fair play or neutrality
agreement), or if the City finds that the use of tax increments in connection with the
Relocation is in the public interest, which means that the business has provided a written
affirmation that it is considering moving part or all of its operations out of the State and
such action would result in either significant employment or wage loss in lowa. Developer
understands and agrees that if it sells or leases to a Relocating enterprise in violation of the
Relocation Provision, as determined by the City in its sole discretion, such action shall be
deemed an Event of Default under this Agreement, and, in addition to any remedies set forth
in Section 10.2.

ARTICLE VII. PROHIBITIONS AGAINST ASSIGNMENT AND TRANSFER

Section 7.1. Representation as to Development. The Developer represents and agrees
that the purchase and improvement of the Development Property, and the other undertakings
pursuant to this Agreement, are, and will be used, for the purpose of development of the
Development Property and not for speculation in land holding. The Developer further
acknowledges:

(@)  the importance of the development of the Development Property to the general
welfare of the community;

(b)  the substantial financing and other public aids that have been made available by
law and by the City for the purpose of making such development possible; and

(c)  the fact that any act or transaction involving or resulting in a significant change
of control of the development, is for practical purposes a transfer or disposition
of the Development Property then owned and operated by the Developer, and
the qualifications and identity of the Developer are of particular concern to the
community and the City. The Developer further recognizes that it is because of
such qualifications and identity that the City is entering into this Agreement with
the Developer.

Section 7.2. Prohibition Against Transfer of Property and Assignment of Agreement.
Except as otherwise expressly provided for in Section 7.4, Transfer of Interest in Developer
or Transfer of Development Property to Permitted Transferees, for the foregoing reasons
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the Developer represents and agrees for itself, and its successors and assigns, that in addition
to the provisions of Section 6.12 of this Agreement:

(@)

(b)

Until such time as the Minimum Improvements have been completed and a
Certificate of Completion has been issued by the City, and excepting only for
(i) the purpose of obtaining financing necessary to enable the Developer to
perform its obligations with respect to making the Minimum Improvements
under this Agreement, (ii) leases and subleases to commercial tenants for all or
a portion of the Minimum Improvements, (iii) utility easements and other
easements or similar transfers required or convenient to the construction or
operation of the Minimum Improvements, (iv) a sale-leaseback transaction
where Developer or its successor-in-interest continues to control the
Development Property, or (v) any other purpose authorized by this Agreement,
the Developer (except as so authorized) has not made or created, and that the
Developer will not, make or create, or suffer to be made or created, any total or
partial sale, assignment, or conveyance, or any trust or power, or transfer in any
other mode or form of or with respect to this Agreement or the Development
Property, or any part thereof or any interest therein, or any contract or
agreement to do any of the same, without the prior written approval of the City,
which approval shall not be unreasonably withheld, conditioned, or delayed.
Until such time as the Minimum Improvements have been completed, any total
or partial sale, assignment, or conveyance, or any trust or power, or transfer in
any other mode or form of or with respect to this Agreement or the
Development Property, or any part thereof or any direct interest therein, or any
contract or agreement to do any of the same, without prior written notice to and
approval by the City to the extent required by this Article VII, shall be null and
void. The City may require that any transferee of the Development Property
assume the obligations of Developer hereunder as a condition of any such
transfer requiring delivery of prior written notice to the City, and Developer
shall notify City staff of any such transfer prior to the effective date thereof.
After completion of the Minimum Improvements, Developer will provide
notice to the City of any such transfer, but the City’s approval thereof shall not
be required so long as the transferee has assumed all of Developer’s outstanding
obligations hereunder in connection with such transfer and the Developer
provides the evidence, instruments, and documents described in Section
7.2(b)(1-3) with respect to such transfer.

Prior to completion of the Minimum Improvements and issuance by the City
of a Certificate of Completion, the City shall be entitled to require, upon
notice to Developer within twenty (20) days after receipt that Developer will
transfer the Development Property that:
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(1) Evidence, in the form of a written certification by Developer, that any
proposed transferee shall have the qualifications and financial
responsibility, as reasonably determined by the City, necessary and
adequate to fulfill the obligations undertaken in this Agreement by the
Developer (or, in the event the transfer is of or relates to part of the
Development Property, such obligations to the extent that they relate
to such part).

(2)  Any proposed transferee, by instrument in writing satisfactory to the
City and in form recordable among the land records, shall, for itself
and its successors and assigns, and expressly for the benefit of the City,
have expressly assumed all of the obligations of the Developer under
this Agreement and shall have agreed to be subject to all the conditions
and restrictions to which the Developer is subject (or, in the event the
transfer is of or relates to part of the Development Property, such
obligations, conditions, and restrictions to the extent that they relate to
such part).

(3)  Except leases or subleases to commercial tenants for all or a portion of
the Minimum Improvements as provided in subsection (a)(ii) of this
section, and utility easements and other easements or similar transfers
required or convenient to the construction or operation of the Minimum
Improvements as provided in subsection (a)(iii), Developer shall
deliver to the City executed copies of any documents running with title
to the Development Property promptly after execution thereof.

Provided, further, that in the absence of specific written agreement by the City to the
contrary, no such transfer or approval by the City thereof shall be deemed to relieve the
Developer, or any other party bound in any way by this Agreement or otherwise with respect
to the construction of the Minimum Improvements, from any of its obligations with respect
thereto. After completion of the construction of the Minimum Improvements and issuance
by the City of a Certificate of Completion as provided in Section 3.5, upon assignment of
this Agreement consistent with this Section 7.2,, the City shall release Developer from
future obligations hereunder, so long as such assignee assumes all of Developer’s
continuing obligations hereunder and Developer provides the evidence, instruments, and
documents described in Section 7.2(b)(1-3), which release the City shall confirm in a
recordable writing upon request therefore from Developer.

Section 7.3. Approvals. Any approval of a transfer of interest in the Developer, this
Agreement, or the Development Property required to be given by the City under this Article
VII may be denied only in the event that the City reasonably determines that the ability of
the Developer to perform its obligations under this Agreement and its statutory duty, as
owner, to pay ad valorem real property taxes assessed with respect to the Development
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Property, or the overall financial security provided to the City under the terms of this
Agreement, or the likelihood of the Minimum Improvements being successfully constructed
and operated pursuant to the terms of this Agreement, will be materially impaired by the
action for which approval is sought.

Section 7.4. Transfer of Interest in Developer or Transfer of Interest in Development
Property to Permitted Transferee. Notwithstanding the provisions of Sections 7.2 and 7.3,
the City and the Developer agree that a transfer of ownership of the Development Property
to a newly established corporation or limited liability company the ownership of which
consists solely of the members of Developer (the “Permitted Transferee”), shall not trigger
the provisions of Section 7.2 or Section 7.3; provided, however, that any transfer of the
Development Property to the Permitted Transferee shall require the Permitted Transferee to
agree in writing with the City (a) to expressly assume all of the obligations of the Developer
under this Agreement, and (b) to agree to be subject to all of the conditions and restrictions
to which the Developer is subject (or, in the event the transfer is of or relates to only part of
the Development Property, such obligations, conditions, and restrictions to the extent that
they relate to such part). Upon execution of an agreement in writing by the Permitted
Transferee that (a) assumes all of the obligations of the Developer under this Agreement
and (b) agrees to be subject to all of the conditions and restrictions to which the Developer
IS subject, the transfer of the Development Property, or the part thereof, shall be deemed
approved upon delivery of such written assumption agreement to the City Clerk of the City.

Section 7.5. Prohibition Against Use as Non-Taxable or Centrally Assessed
Property. Notwithstanding anything to the contrary herein, during the term of this
Agreement, Developer, or its successors or assigns, agree that the Development Property
and Minimum Improvements cannot be transferred or sold to a non-profit entity or used for
a purpose that would exempt the Development Property or Minimum Improvements from
property tax liability. Nor can the Development Property or Minimum Improvements be
used as centrally assessed property (including but not limited to, lowa Code § 428.24 to
428.29 (Public Utility Plants and Related Personal Property); Chapter 433 (Telegraph and
Telephone Company Property); Chapter 434 (Railway Property); Chapter 437 (Electric
Transmission Lines); Chapter 437A (Property Used in the Production, Generation,
Transmission or Delivery of Electricity or Natural Gas); and Chapter 438 (Pipeline
Property) and any subsequent successor laws related thereto).
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ARTICLE VIIl. CONVEYANCE OF DEVELOPMENT PROPERTY; CONDITIONS

Section 8.1 Conveyance of Development Property. Subject to hearing and
authorization required under law, and written notice from the Developer that it is ready to
take title to the land, the City shall make a conveyance of title to the Development Property
to Developer without any additional consideration other than the Developer’s covenants as
contained in this Agreement.

Section 8.2 Form of Deed. On the Closing Date, the City shall convey clear title to
the Development Property to the Developer by Quit Claim Deed (hereinafter called the
“Deed”). Such conveyance and title shall be subject to the conditions, covenants and
restrictions contained in the Urban Renewal Plan and this Agreement, shall be subject to
restrictive covenants, ordinances, and limited access provisions of record, if any, and to
existing easements of record, but shall otherwise be free and clear of all other liens and
encumbrances of record.

Section 8.3. Condition of the Property; Care And Maintenance. As of the Closing
Date, Developer agrees to take the Development Property "As Is,"” subject only to the City’s
representations and warranties as expressly set forth in Section 2.1 of this Agreement.
Except as expressly set forth in Section 2.1 of this Agreement, the City makes no warranties
or representations as to the condition of the Development Property. The City and Developer
acknowledge and agree that City has undertaken no investigations with respect to the
suitability of the Development Property for Developer’s proposed uses, including but not
limited to subsurface investigations regarding the soil conditions of the Development
Property. Any geological or other inspection of the Development Property is the sole
responsibility of the Developer (at its own cost). Developer waives all claims against the
City as to the condition of the Development Property.

Section 8.4. Environmental Matters. At Closing, although not required by law, the
City shall file with the County Recorder’s office a properly executed Groundwater Hazard
Statement. Developer takes the property "As Is" with regard to any environmental matters,
except for the City’s representations and warranties as expressly set forth in Section 2.1 of
this Agreement. The City makes no warranties and representations as to the environmental
condition of the Development Property, other than the information provided in any
Groundwater Hazard Statement filed by the City at Closing and in Section 2.1 of this
Agreement. Developer shall be responsible for securing and paying for all inspections or
documentation required by the county board of health in order to lawfully transfer the
Development Property to Developer. Developer agrees to indemnify, release, defend and
hold harmless the City for all claims, damages or costs relating to the Development Property
that arise after the Closing Date, except to the extent arising as a result of pre-existing
conditions or a breach of the representations or warranties by City, provided, Developer
shall not pursue any claims against the City as a result of such pre-existing conditions.
Notwithstanding any other provision in this Agreement to the contrary, Developer shall
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have a period of 180 days from the execution of this Agreement to inspect and investigate
the Development Property and the physical condition thereof, including, without limitation,
environmental contamination or deficiencies, to Developer’s sole satisfaction, and at any
time during this period, may cancel this Agreement if Developer determines, in its sole
discretion, that the Development Property or the physical condition thereof is not suitable
for any reason (including, without limitation, due to the existence of any such environmental
contamination or deficiencies) by giving to the City written notice of its decision to cancel
this Agreement. The City authorizes Developer and/or its agents, contractors and invitees
access to the Development Property for purposes of conducting such inspections and
investigations as Developer may desire.

Section 8.5. Survey and Platting. Developer shall be responsible for all survey and
platting of the Development Property. The City authorizes Developer and/or its agents,
contractors and invitees access to the Development Property for survey and platting
purposes.

Section 8.6 Time and Place for Closing and Delivery of Deed. The City shall deliver
the Deed and vacant possession of the Development Property to the Developer, within ten
(10) days after written notice from the Developer that it is ready to take title to the land,
which notice may not be given later than December 1, 2023, or on such other date as the
parties hereto may mutually agree in writing (the “Closing Date”).

Section 8.7 Recordation of Deed. The City shall promptly file the Deed for
recordation among the land records in the office of the Recorder of the County. The City is
exempt from the payment of transfer taxes, and no transfer tax will be payable upon
recording of the Deed. The City shall pay all filing costs for recording the Deed.

Section 8.8 Abstract of Title. Immediately following the execution of this Agreement,
the City shall provide an abstract of title continued only to the date of filing of the plat. It
shall be the Developer’s responsibility to pay to have the abstract updated. Following the
updating of the abstract of title by the Developer, it shall show marketable title in the City
in conformity with lowa law and the Title Standards of the lowa State Bar Association. The
City shall make every reasonable effort to promptly perfect title. If closing is delayed due
to the City’s inability to provide marketable title, this Agreement shall continue in force and
effect until either party rescinds the Agreement after giving ten days written notice to the
other party. The abstract shall become the property of the Developer at the time of delivery
of the Deed.

Section 8.9 Conditions Precedent to Conveyance of Property. The City’s obligation
to convey title and possession of the Development Property to the Developer on the Closing
Date shall be subject to satisfaction of the following conditions precedent:

26

Item 3.

43




€)) The Developer shall be in material compliance with all the terms and provisions
of this Agreement;

(b)  The Developer shall have furnished the City with evidence, in a form
reasonably satisfactory to the City (such as a letter of commitment from a bank
or other lending institution), that the Developer has firm commitments for
financing for the Project in an amount sufficient, together with equity
commitments, to complete the Project in conformance with the Construction
Plans, or the City shall have received such other evidence of the Developer’s
financial ability as in the reasonable judgment of the City is required for the
Project;

(c)  Execution of a Minimum Assessment Agreement by the City, the County and
the Developer pursuant to Section 6.1 of this Agreement; and

(e) Receipt of an opinion of counsel to the Developer in the form attached hereto
as Exhibit E.

Section 8.10 Failure to Commence Construction of Minimum Improvements. In the
event the Developer has not commenced construction of the Minimum Improvements on
the Development Property within twelve (12) months after receipt of a building permit (as
such date may be extended by City delay, or Unavoidable Delays), and commencement of
construction does not appear imminent, in the reasonable discretion of the City, then subject
to the notice and cure period set forth in Section 10.1(a) below, Developer shall have
committed an Event of Default within the meaning of Article X and Section 10.1 of this
Agreement, and Developer shall convey title to the Development Property to the City by no
later than sixty (60) days after the occurrence of such Event of Default if construction of the
Minimum Improvements has not commenced and such Event of Default has not been cured
on or before such date.

Section 8.11. Partial Property Tax Exemption. Subject to Developer’s compliance
with all of the terms and conditions of this Agreement, City agrees that the Developer may
apply to the County and to the City, for a partial exemption from taxation of industrial
property as may be provided by the Cedar Falls Code of Ordinances, and by Chapter 427B,
Code of lowa, with respect to the actual value added by the Minimum Improvements.
Subject to Developer’s timely application and qualification under Sections 21-48 through
21-57 of the Cedar Falls Code of Ordinances, and Chapter 427B, Code of lowa, the partial
property tax exemption shall be according to the following schedule:

(@  For the first assessment year after the Minimum Improvements are fully
assessed — 75% exemption of the actual value added.
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(b)

(©)

(d)

(€)

For the second assessment year after the Minimum Improvements are fully
assessed — 60% exemption of the actual value added.

For the third assessment year after the Minimum Improvements are fully
assessed — 45% exemption of the actual value added.

For the fourth assessment year after the Minimum Improvements are fully
assessed — 30% exemption of the actual value added.

For the fifth assessment year after the Minimum Improvements are fully
assessed — 15% exemption of the actual value added.

ARTICLE IX. INDEMNIFICATION

Section 9.1. Release and Indemnification Covenants.

(@)

(b)

(©)

(d)

The Developer releases the City and the governing body members, officers,
agents, servants and employees thereof (hereinafter, for purposes of this Article
IX, the "indemnified parties™) from, covenants and agrees that the indemnified
parties shall not be liable for, and agrees to indemnify, defend and hold harmless
the indemnified parties against, any loss or damage to property or any injury to
or death of any person occurring at or about or resulting from any defect in the
Minimum Improvements.

Except for any willful misrepresentation, or any willful or wanton misconduct,
or any unlawful act, or any negligent act or omission of the indemnified parties
or the City, Developer agrees to protect and defend the indemnified parties, now
or forever, and further agrees to hold the indemnified parties harmless, from any
claim, demand, suit, action or other proceedings whatsoever arising or
purportedly arising from any actual (but not alleged) violation of any agreement
or condition of this Agreement by the Developer, including but not limited to
claims for the construction, installation, ownership, and operation of the
Minimum Improvements.

The indemnified parties shall not be liable for any damage or injury to the
persons or property of the Developer or its officers, agents, servants or
employees or any other person who may be about the Minimum Improvements
due to any act of negligence, including a negligent failure to act, of any person,
other than any act of negligence on the part of any such indemnified party or its
officers, agents, servants or employees.

The provisions of this Article IX shall survive the termination of this
Agreement.
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ARTICLE X. REMEDIES

Section 10.1. Events of Default Defined. The following shall be "Events of Default"
under this Agreement and the term "Event of Default" shall mean, whenever it is used in
this Agreement, any one or more of the following events:

(a)

(b)

(©)

(d)

(€)

()

(9)

(h)

Failure by the Developer to cause the construction of the Minimum
Improvements to be commenced and completed pursuant to the terms,
conditions and limitations of Article I1l and Section 8.10 of this Agreement,
subject to Unavoidable Delays, where such failure continues for thirty (30) days
after notice and demand for cure;

Failure by the Developer or its successors to cause the Minimum Improvements
to be reconstructed when required pursuant to Article Ill of this Agreement
within a reasonable amount of time after the casualty or condemnation;

Failure by the City to cause the Development Property to be conveyed to the
Developer pursuant to the terms, conditions and limitations of Article VIII of
this Agreement;

Transfer of the Developer's direct ownership interest in the Development
Property or any direct interest of Developer in this Agreement, or the assets of
Developer outside the ordinary course of business in violation of the provisions
of Article VII of this Agreement;

Failure by the Developer until the Termination Date, to pay ad valorem taxes on
the Development Property, where such failure continues for thirty (30) days
after notice and demand for cure;

Failure by the Developer until the Termination Date (or such shorter timeframe
set forth in this Agreement as may be applicable) to substantially observe or
perform any other covenant, condition, obligation or agreement on its part to be
observed or performed under this Agreement, where such failure continues for
thirty (30) days after notice and demand for cure;

The holder of any Mortgage on the Development Property, or any improvements
thereon, or any portion thereof, commences foreclosure proceedings as a result
of any default under the applicable Mortgage documents;

Sale or lease of the Minimum Improvements or Development Property in
violation of the provisions of Section 6.12, Relocation, of this Agreement;
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(i)

()

The Developer shall:

(i)

(ii)
(iii)

(iv)

file any petition in bankruptcy or for any reorganization, arrangement,
composition, readjustment, liquidation, dissolution, or similar relief
under the United States Bankruptcy Act of 1978, as amended, or under
any similar federal or state law; or

make an assignment for the benefit of its creditors; or

admit in writing its inability to pay its debts generally as they become
due; or

be adjudicated a bankrupt or insolvent; or if a petition or answer
proposing adjudication as a bankrupt or reorganization under any present
or future federal bankruptcy act or any similar federal or state law shall
be filed in any court and such petition or answer shall not be discharged
or denied within ninety (90) days after the filing thereof; or a receiver,
trustee or liquidator of the Developer or the Minimum Improvements, or
part thereof, shall be appointed in any proceedings brought against the
Developer and shall not be discharged within ninety (90) days after such
appointment, or if the Developer shall consent to or acquiesce in such
appointment; or

Any obligation, representation or warranty made by any party to this
Agreement, any Exhibit hereto, or made by any party in any written statement
or certificate pursuant to this Agreement, shall prove to have been incorrect,
incomplete or misleading in any material respect on or as of the date of the
issuance or making thereof, and the party in breach fails to cure the default
within thirty (30) days after notice and demand for cure from the other party.

Section 10.2. Remedies on Default. Whenever any Event of Default referred to in
Section 10.1 of this Agreement occurs and is continuing, any party not in default may take
any one or more of the following actions, after the giving of thirty (30) days' written notice
to the party in default, and the holder of the Mortgage, of the Event of Default, but only if
the Event of Default has not been cured within said thirty (30) days, or if the Event of
Default cannot reasonably be cured within thirty (30) days and the party in default does not
provide assurances reasonably satisfactory to the party giving notice that the Event of
Default will be cured as soon as reasonably possible:

(@)

The party giving notice may suspend its performance under this Agreement until
it receives assurances from the party in default, deemed adequate by the party
giving notice, that the party in default will cure the default and continue
performance under this Agreement;
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(b)

(©)

(d)

If the Developer is in default, the City may withhold the Certificate of
Completion;

The party who is not in default may take any action, including legal, equitable
or administrative action, which may appear necessary or desirable to enforce
performance and observance of any obligation, agreement, or covenant, under
this Agreement; or

In the event Developer has failed to timely complete construction of the
Minimum Improvements for reasons other than Unavoidable Delays or City
default hereunder, the City may require that Developer reconvey the
Development Property to the City within sixty (60) days after the deadline for
completion. Upon receipt of such notice, Developer shall have twelve (12)
months in which to raze any portion of the Minimum Improvements or twenty-
four (24) months in which to complete the Minimum Improvements. Within ten
(10) days after Developer has razed such Minimum Improvements, it shall
thereupon immediately convey title to the Development Property to the City,
free and clear of all monetary liens. If Developer elects to complete such
Minimum Improvements within the 24-month period, it shall retain title to the
improved Development Property, unless it fails to timely complete the
Minimum Improvements during such 24-month period, in which case it shall
convey title to the Development Property to the City, free and clear of all
monetary liens. City acknowledges and agrees that, if it accepts such
reconveyance it will take the Development Property subject to restrictive
covenants, ordinances, and limited access provisions of record, if any, and to
existing easements, if any. Developer shall also establish to the satisfaction of
the City and its legal counsel that no labor has been performed and no materials
have been furnished by any contractor, subcontractor, or any person, firm, or
entity, in connection with any improvements made to the Development Property
within ninety (90) days immediately preceding the date of said conveyance;
provided, that if such statement is untrue, the City may postpone accepting title
to the Property until such statement is true, as confirmed by Developer on a
customary seller’s affidavit. Developer shall also deliver to City an abstract of
title covering the Development Property, certified to the date of said
conveyance, showing that marketable title to the Development Property is
vested in Developer and complies with the requirements of this subsection.
Developer shall pay to City all general property taxes and special assessments,
if any, due or to become due with respect to the Development Property,
continuing until the Development Property is assessed to the City and is exempt
from assessment for general property taxes by reason of its conveyance to and
ownership by the City as a tax-exempt governmental body. Developer shall pay
for all costs associated with conveyance of the Development Property to the
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City, including, but not limited to, abstracting, recording fees, and reasonable
attorneys' fees. In the event the Developer fails to comply with the terms and
conditions of this subsection (d) within the thirty (30) day period described in
Section 10.2 of this Article, then the City may proceed as provided in Section
10.2(c) of this Article, to obtain a decree of specific performance against
Developer for the conveyance of the Development Property to the City or, in
lieu thereof, at the City’s sole discretion, to obtain a judgment for monetary
damages to compensate the City for the Developer’s default, plus attorneys’ fees
and expenses as provided in Section 10.5. In connection with Developer’s
financing of the construction at the Development Property, the City shall
confirm the subordination of its reconveyance rights hereunder in a written
agreement with Developer’s lender, which agreement may be recorded by
Developer or its lender, at Developer’s sole cost and expense. Nothing herein
shall be construed to preclude the City from recovering from Developer all costs
and expenses incurred by the City in obtaining title to the Development Property
free and clear of all liens and encumbrances.

Section 10.3. Limitation on Damages; No Remedy Exclusive. No remedy herein
conferred upon or reserved to the parties is intended to be exclusive of any other available
remedy or remedies, but each and every remedy shall be cumulative and shall be in addition
to every other remedy given under this Agreement or now or hereafter existing at law or in
equity or by statute. No delay or omission to exercise any right or power accruing upon any
default shall impair any such right or power or shall be construed to be a waiver thereof, but
any such right and power may be exercised from time to time and as often as may be deemed
expedient. In no event shall either party hereto be liable to the other for consequential,
punitive, or special damages, it being agreed that any party’s damages in the Event of
Default shall be limited to actual damages only.

Section 10.4. No Implied Waiver. In the event any agreement contained in this
Agreement should be breached by any party and thereafter waived by any other party, such
waiver shall be limited to the particular breach so waived and shall not be deemed to waive
any other concurrent, previous or subsequent breach hereunder.

Section 10.5. Agreement to Pay Attorneys' Fees and Expenses. Whenever any Event
of Default occurs and a party not in default shall commence a lawsuit to enforce the
obligations of a party in default hereunder for the enforcement or performance or
observance of any obligation or agreement on the part of a party in default herein contained,
the prevailing party shall pay to the non-prevailing party in such lawsuit the reasonable fees
of such attorneys and such other expenses as may be reasonably and appropriately incurred
by the prevailing party in connection therewith.
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ARTICLE XI. MISCELLANEOUS

Section 11.1. Conflict of Interest. Developer agrees that, to its best knowledge and
belief, no member, officer or employee of the City, or its designees or agents, nor any
consultant or member of the governing body of the City, and no other public official of the
City who exercises or has exercised any functions or responsibilities with respect to the
Project during his or her tenure, or who is in a position to participate in a decision-making
process or gain insider information with regard to the Project, shall have any interest, direct
or indirect, in any contract or subcontract, or the proceeds thereof, for work to be performed
in connection with the Project, or in any activity, or benefit therefrom, which is part of this
Project at any time during or after such person's tenure.

Section 11.2. Non-Discrimination. In carrying out the construction and operation
of the Minimum Improvements, the Developer shall not discriminate against any employee
or applicant for employment because of race, creed, color, gender, sex, sexual orientation,
gender identity, religion, national origin, age or disability. The Developer shall insure that
applicants for employment are employed, and the employees are treated during
employment, without regard to their race, creed, color, gender, sex, sexual orientation,
gender identity, religion, national origin, age or disability.

Section 11.3. Notices. Whenever this Agreement requires or permits any consent,
approval, notice, request, proposal, or demand (collectively, "Notice™) from one party to
another, the Notice must be in writing and shall be effective upon actual receipt by the
intended recipient, at the following addresses:

DEVELOPER: Andy Moffitt, Vice President of Development
Ryan Companies US, Inc.
111 East Grand Avenue, Suite 200
Des Moines, 1A 50309

With a copy to: Audra Williams, Associate General Counsel
Ryan Companies US, Inc.
533 South Third Street, Suite 100
Minneapolis, MN 55415

CITY City of Cedar Falls, lowa
City Administrator
220 Clay Street
Cedar Falls, 1A 50613

or to such other designated individual or officer or to such other address as any party shall
have furnished to the other in writing in accordance herewith. Any party entitled to receive
a Notice hereunder may change the address which it previously had specified for receiving
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the same, at any time and from time to time, by delivering a written change notice in
accordance with the above provisions to the other parties at least five (5) business days prior
to the effective date of such change.

Section 11.4. Titles of Articles and Sections. Any titles of the several parts, Articles,
and Sections of this Agreement are inserted for convenience of reference only and shall be
disregarded in construing or interpreting any of its provisions.

Section 11.5. Provisions Not Merged With Deed. None of the provisions of this
Agreement shall be merged by reason of the delivery of the Deed, and the Deed shall not
be deemed to affect or impair the provisions and covenants of this Agreement.

Section 11.6. Governing Law. This Agreement shall be governed and construed in
accordance with the laws of the State of lowa.

Section 11.7. Entire Agreement. This Agreement and the exhibits hereto reflect the
entire agreement between the parties regarding the subject matter hereof, and supersedes
and replaces all prior agreements, negotiations or discussions, whether oral or written. This
Agreement may not be amended except by a subsequent writing signed by all parties hereto.

Section 11.8. Successors and Assigns. This Agreement is intended to and shall inure
to the benefit of and be binding upon the parties hereto and their respective successors and
assigns.

Section 11.9. Termination Date of Minimum Assessment Agreement. This
Agreement shall terminate and be of no further force or effect with respect to the Minimum
Improvements on the termination of the Minimum Assessment Agreement, as provided in
Section 6.1 of this Agreement and in the Minimum Assessment Agreement, the form of
which is attached hereto as Exhibit D.

Section 11.10. Memorandum of Agreement. The parties agree to execute and record
a Memorandum of Agreement for Private Development, in substantially the form attached
as Exhibit F, to serve as notice to the public of the existence and provisions of this
Agreement, and the rights and interests held by the City by virtue hereof. Developer shall
pay all costs of recording.

Section 11.11. Prompt Undertaking. All parties agree to undertake promptly upon
execution of this Agreement all of those obligations which require prompt action.

Section 11.12. No Partnership or Joint Venture. The relationship herein created
between the parties is contractual in nature and is in no way to be construed as creating a
partnership or joint venture between the Developer and any or all of the other parties.
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Section 11.13. Captions. The captions, headings, and arrangements used in this
Agreement are for convenience only and shall not in any way affect, limit, amplify, or
modify the terms and provisions hereof.

Section 11.14. Number and Gender of Words. Whenever herein the singular number
is used, the same shall include the plural where appropriate, and words of any gender shall
include each other where appropriate.

Section 11.15. Invalid Provisions. If any provision of this Agreement or any
agreement contemplated hereby is held to be illegal, void, invalid, or unenforceable under
present or future laws effective during the term of such agreement; then: (i) such provision
shall be fully severable; (ii) such agreement shall be construed and enforced as if such
illegal, void, invalid, or unenforceable provision had never comprised a part of such
agreement; and (iii) the remaining provisions of such agreement shall remain in full force
and effect and shall not be affected by the illegal, void, invalid, or unenforceable provision
or by its severance from such agreement. Furthermore, in lieu of such illegal, void, invalid,
or unenforceable provision there shall be added automatically as a part of such agreement a
provision as similar in terms to such illegal, void, invalid, or unenforceable provision as
may be legal, valid, and enforceable, whether or not such a substitute provision is
specifically provided for in such agreement. Notwithstanding the foregoing, in the event
any provision involving material consideration by the City for the benefit of the Developer
shall be held illegal, void, invalid or unenforceable, then the Developer shall have the right
to cancel this Agreement, and upon such cancellation, this Agreement, in its entirety, shall
be rendered null and void; however, in that event, Developer shall proceed as described in
Section 10.2(d) of this Agreement.

Section 11.16. Multiple Counterparts. This Agreement has been executed in a number
of identical counterparts, each of which is to be deemed an original for all purposes and all
of which constitute collectively one agreement, but in making proof of this Agreement it
shall not be necessary to produce or account for more than one such counterpart.

Section 11.17. Authorization. Each party hereto represents that prior to its execution
hereof all necessary company, governmental or other appropriate action, as applicable,
including without limitation resolutions of their governing boards or bodies, has been taken
to authorize the execution of this Agreement and the performance by such party of its
respective obligations hereunder.

Section 11.18. Time of the Essence. Time is of the essence with respect to all matters
described in this Agreement.

Section 11.19. Survival. Each provision of this Agreement shall survive the
occurrence of the other provisions of this Agreement to the extent necessary to ensure full
performance of said surviving provision.
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Section 11.20. Brokers. The City represents and warrants it has dealt with no brokers
in connection with this Agreement and will indemnify and hold Developer harmless against
any claims for commissions, finders fees, or the like arising out of any claims by brokers
arising by or through the City. Developer shall pay its own broker pursuant to a separate
agreement.
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IN WITNESS WHEREOF, the City has caused this Agreement to be duly executed in
its name and behalf by its Mayor and its seal to be hereunto duly affixed and attested by its
City Clerk, and the Developer has caused this Agreement to be duly executed in its name
and behalf by its member, all on or as of the day first above written.

(SEAL) CITY OF CEDAR FALLS, IOWA
By:
Robert M. Green, Mayor
ATTEST:
By:

Jacqueline Danielsen, MMC, City Clerk

STATE OF IOWA, COUNTY OF BLACK HAWK, ss:

This record was acknowledged before me on the day of , 2023,
by Robert M. Green as Mayor, and Jacqueline Danielsen as City Clerk, of the City of Cedar
Falls, lowa.

Notary Public in and for the State of lowa

Ryan Companies US, Inc.,
A Minnesota corporation

By:

Andy Moffitt, Authorized Representative

DEVELOPER
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STATE OF IOWA, COUNTY OF , SS:

This instrument was acknowledged before me on the day of
by Andy Moffitt, Authorized Representative, Ryan Companies US, Inc., a Minnesota

corporation.

, 2023,

Notary Public in and for the State of lowa
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EXHIBIT A

DEVELOPMENT PROPERTY

The Development Property is described as consisting of all that certain parcel or
parcels of land located generally in the City of Cedar Falls, County of Black Hawk, State
of lowa, more particularly described as follows:

Lots 12 and 13, West Viking Road Industrial Park Phase V, City of Cedar Falls, Black
Hawk County, lowa (Contains 9.33 acres more or less).
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EXHIBIT B

MINIMUM IMPROVEMENTS

The Minimum Improvements shall consist of the construction of an industrial use
warehouse facility totaling at least 40,000 square feet of space, all as set forth in the
Construction Plans approved by the City in compliance with the terms of the Agreement.

The Developer agrees to connect to the sanitary sewer, storm sewer, natural gas,
electricity, water, underground telephone cable, internet and any other utilities services from
their present locations to such location or locations on the Development Property as
Developer deems appropriate, at its cost. The Developer also agrees to construct any
driveway approaches and other paving as Developer deems appropriate, at its cost, in
accordance with City ordinances.

The Developer also agrees to perform or cause to be performed all necessary grading,
land preparation and all necessary building improvements, landscaping, storm water
detention, signage, and all other site improvements, in all respects in entire conformity with
all applicable codes and ordinances of the City, all at the Developer's cost.
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EXHIBIT C

CERTIFICATE OF COMPLETION

WHEREAS, the CITY OF CEDAR FALLS, IOWA, a municipality (hereinafter called
"City"), established pursuant to the Code of the State of lowa and acting under the
authorization of Chapters 15A and 403 of the Code of lowa, 2023 (Chapter 403 hereinafter
called "Urban Renewal Act"); and Ryan Companies US, Inc., (hereinafter called the
"Developer"), a Minnesota corporation having its principal place of business at 533 South
Third Street, Suite 100, Minneapolis, MN 55415; did on or about the day of
, 2023, make, execute and deliver, each to the other, an Agreement for
Private Development (the "Agreement"), wherein and whereby Developer agreed, in
accordance with the terms of the Agreement, to develop and maintain certain real property
located within the City and as more particularly described as follows:

Lots 12 and 13, West Viking Road Industrial Park Phase V, City of Cedar Falls, Black
Hawk County, lowa (Contains 9.33 acres more or less)

(the "Development Property™); and

WHEREAS, the Agreement incorporated and contained certain covenants and
restrictions with respect to the development of the Development Property, and obligated
Developer to construct certain Minimum Improvements (as defined therein) in accordance
with the Agreement; and

WHEREAS, Developer performed said covenants and conditions insofar as they relate
to the construction of said Minimum Improvements in a manner deemed by the City to be
in conformance with the approved building plans to permit the execution and recording of
this certification.

NOW, THEREFORE, pursuant to the Agreement, this is to certify that all covenants
and conditions of the Agreement with respect to the obligations of Developer and its
successors and assigns, to construct the Minimum Improvements have been completed and
performed by Developer and are hereby released absolutely and forever terminated insofar
as they apply to the land described herein. The County Recorder of Black Hawk County is
hereby authorized to accept for recording and to record the filing of this instrument, to be a
conclusive determination of the satisfactory termination of the covenants and conditions of
said Agreement with respect to the construction of the Minimum Improvements.
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All other provisions of the Agreement shall otherwise remain in full force and effect
until termination as provided therein.

(SEAL) THE CITY OF CEDAR FALLS, IOWA
By:
Robert M. Green, Mayor
ATTEST:
By:

Jacqueline Danielsen, MMC, City Clerk

STATE OF IOWA, COUNTY OF BLACK HAWK, ss:

This record was acknowledged before me on the day of
2023, by Robert M. Green as Mayor, and Jacqueline Danielsen as City Clerk, of the City of
Cedar Falls, lowa.

Notary Public in and for Black Hawk County, lowa
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EXHIBIT D
MINIMUM ASSESSMENT AGREEMENT

THIS MINIMUM ASSESSMENT AGREEMENT, dated as of this day
of , 2023, by and among the CITY OF CEDAR FALLS, IOWA, (the
"City"), and Ryan Companies US, Inc., a Minnesota corporation, (the "Developer"), and the
COUNTY ASSESSOR for the County of Black Hawk, State of lowa (the "Assessor").

WITNESSETH:

WHEREAS, on or before the date hereof the City and Developer have entered into
an Agreement for Private Development dated as of
2023 (the "Agreement") regarding certain real property located in the City legally descrlbed
as:

Lots 12 and 13, West Viking Road Industrial Park Phase V, City of Cedar Falls, Black
Hawk County, lowa (Contains 9.33 acres more or less).

(the "Development Property"); and

WHEREAS, it is contemplated that pursuant to said Agreement, the Developer will
undertake the development of the Development Property, which is within the Cedar Falls
Unified Highway 58 Corridor Urban Renewal Plan; and

WHEREAS, pursuant to Section 403.6(19) of the Code of lowa, 2023, as amended,
the City and the Developer desire to establish a minimum actual value for the facilities
thereon to be constructed by the Developer pursuant to the Agreement (defined therein as
the "Minimum Improvements"); and

WHEREAS, the City and the Assessor have reviewed the preliminary plans and
specifications for the Minimum Improvements which it is contemplated will be erected.

NOW, THEREFORE, the parties to this Minimum Assessment Agreement, in
consideration of the promises, covenants and agreements made by each other, do hereby
agree as follows:

1. Upon completion of construction of the above-referenced Minimum
Improvements by the Developer, the minimum actual value which shall be fixed for
assessment purposes for the Minimum Improvements to be constructed on the Development
Property by the Developer and the land that together comprise the Development Property,
shall be not less than $4,747,000.00 (hereafter referred to as the "Minimum Actual Value™)
until termination of this Minimum Assessment Agreement. The parties hereto expect that
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the construction of the above-referenced Minimum Improvements will be completed within
two (2) years after commencement of construction.

Nothing herein shall be deemed to waive the Developer's rights under lowa Code
Section 403.6(19) to contest that portion of any actual value assignment made by the
Assessor in excess of the Assessor’s Minimum Actual Value established herein, or any
actual value assignment made by the Assessor to the Minimum Improvements or to the 9.33
acres of land, which together comprise the Development Property. In no event, however,
shall the Developer seek to reduce the actual value assigned below the Assessor’s Minimum
Actual Value established herein for any period during the term of this Minimum Assessment
Agreement.

2. The Assessor’s Minimum Actual Value herein established shall be of no further
force and effect and this Minimum Assessment Agreement shall terminate ten (10) years
after the completion of the Minimum Improvements.

3. This Minimum Assessment Agreement shall be promptly recorded by the
Developer with the Recorder of Black Hawk County, lowa. The Developer shall pay all
costs of recording.

4. Neither the preambles nor provisions of this Minimum Assessment Agreement
are intended to, or shall be construed as, modifying the terms of the Agreement between the
City and the Developer.

5. This Minimum Assessment Agreement shall inure to the benefit of and be binding
upon the successors and assigns of the parties, and all holders of mortgages upon or security
interests in the Development Property, including the land and the Minimum Improvements,
to secure any loans with respect to the Development Property, including the land and the
Minimum Improvements.

THE CITY OF CEDAR FALLS, IOWA

By:

Robert M. Green, Mayor

ATTEST:

Jacqueline Danielsen, MMC, City Clerk
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DEVELOPER:

Ryan Companies US, Inc.,
A Minnesota corporation

By:

Andy Moffitt, Authorized Representative

STATE OF IOWA, COUNTY OF BLACK HAWK, ss:

This record was acknowledged before me on the day of
2023, by Robert M. Green as Mayor, and Jacqueline Danielsen as City Clerk, of the City of
Cedar Falls, lowa.

Notary Public in and for Black Hawk County, lowa

STATE OF IOWA, COUNTY OF , SS:

This instrument was acknowledged before me on the  day of
2023, by Andy Moffitt, Authorized Representative, Ryan Companles Us, Inc., a Mlnnesota
corporation.

Notary Public in and for the State of lowa
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CERTIFICATION OF ASSESSOR

The undersigned, having reviewed the preliminary plans and specifications for the
Minimum Improvements to be constructed and the market value assigned to such Minimum
Improvements, and being of the opinion that the minimum market value contained in the
foregoing Minimum Assessment Agreement appears reasonable, hereby certifies as
follows: The undersigned Assessor, being legally responsible for the assessment of the
property described in the foregoing Minimum Assessment Agreement, upon completion of
Minimum Improvements to be made on it and in accordance with the Minimum Assessment
Agreement, certifies that the actual taxable value assigned to such Minimum Improvements
and the 9.33 acres of land on which such Minimum Improvements are to be constructed,
which together comprise the Development Property, upon completion shall not be less than
$4,747,000.00, until termination of this Minimum Assessment Agreement pursuant to the
terms hereof.

County Assessor for Black Hawk County, lowa

Date

STATE OF IOWA, COUNTY OF BLACK HAWK, ss:

Subscribed and sworn to before me by T.J. Koenigsfeld, County Assessor for Black
Hawk County, lowa.

Notary Public in and for the State of lowa

Date
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EXHIBIT E
FORM OF LEGAL OPINION

City of Cedar Falls
Attn: City Clerk

City Hall

220 Clay Street

Cedar Falls, lowa 50613

RE: Agreement for Private Development by and between the City of Cedar Falls,
lowa and Ryan Companies US, Inc., a Minnesota corporation

City of Cedar Falls, lowa:

As counsel for Ryan Companies US, Inc. (the "Developer"), and in connection with
the execution and delivery of a certain Agreement for Private Development (the
"Development Agreement™) between the Developer and the City of Cedar Falls, lowa (the
"City") dated as of , 2023, we hereby render the following opinion:

We have examined the original certified copy, or copies otherwise identified to our
satisfaction as being true copies, of the following:

(@)  The certificate of organization and operating agreement, together with
all amendments thereto, of the Developer;

(b)  Resolutions of the members of the Developer at which action was
taken with respect to the transactions covered by this opinion;

(c)  The Development Agreement;

and such other documents and records as we have deemed relevant and necessary as a basis
for the opinions set forth herein.

Based on the pertinent law, the foregoing examination and such other inquiries as we
have deemed appropriate, we are of the opinion that:

1. The Developer has been duly organized and is validly existing as a corporation
under the laws of the State of Minnesota and is authorized to do business in the State of
lowa. The Developer has full power and authority to execute, deliver and perform in full
the Development Agreement and the Minimum Assessment Agreement; and the
Development Agreement and the Minimum Assessment Agreement have been duly and
validly authorized by action of the members, have been executed and delivered by an
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authorized representative of the Developer and, assuming due authorization, execution and
delivery by the City, are in full force and effect and are valid and legally binding instruments
of the Developer enforceable in accordance with their terms, except as the same may be
limited by bankruptcy, insolvency, reorganization or other laws relating to or affecting
creditors' rights generally.

2. The execution, delivery and performance by the Developer of the Development
Agreement, the Minimum Assessment Agreement, and the carrying out of the terms thereof,
will not result in violation of any provision of, or in default under, the certificate of
organization and operating agreement of the Developer or any indenture, mortgage, deed of
trust, indebtedness, agreement, judgment, decree, order, statute, rule, regulation or
restriction to which the Developer is a party or by which it or its property is bound or subject.

3. To our knowledge and after inquiry to Developer, there are no actions, suits or
proceedings pending or threatened against or affecting the Developer in any court or before
any arbitrator or before or by any governmental body in which there is a reasonable
possibility of an adverse decision which could materially adversely affect the business
(present or prospective), financial position or results of operations of the Developer or
which in any manner raises any questions affecting the validity of the Development
Agreement, the Minimum Assessment Agreement, or the Developer's ability to perform its
obligations thereunder.

Very truly yours,

By:

Audra Williams, Attorney at Law
533 South Third Street, Suite 100
Minneapolis, MN 55415
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EXHIBIT F

MEMORANDUM OF AGREEMENT FOR PRIVATE DEVELOPMENT

WHEREAS, the CITY OF CEDAR FALLS, IOWA, a municipality (hereinafter called
"City"), established pursuant to the Code of the State of lowa and acting under the
authorization of Chapters 15A and 403 of the Code of lowa, 2023 (Chapter 403 hereinafter
called "Urban Renewal Act"); and Ryan Companies US, Inc., (hereinafter called the
"Developer"), a Minnesota corporation having its principal place of business at 533 South
Third Street, Suite 100, Minneapolis, MN 55415, did on or about the day of
, 2023, make, execute and deliver, each to the other, an Agreement for
Private Development (the "Agreement"), wherein and whereby Developer agreed, in
accordance with the terms of the Agreement and the Cedar Falls Unified Highway 58
Corridor Urban Renewal Plan (the "Plan"), to develop certain real property located within
the City and within the Cedar Falls Unified Highway 58 Corridor Urban Renewal Plan and
as more particularly described as follows:

Lots 12 and 13, West Viking Road Industrial Park Phase V, City of Cedar Falls, Black
Hawk County, lowa (Contains 9.33 acres more or less)

(the "Development Property"), and
WHEREAS, the term of the Agreement commenced on , and terminates

on , with respect to the Development Property, unless otherwise terminated
as set forth in the Agreement; and

WHEREAS, the Parties desire to record a Memorandum of the Agreement referring
to the Development Property and their respective interests therein.

NOW, THEREFORE, IT IS AGREED AS FOLLOWS:

1. That the recording of this Memorandum of Agreement for Private
Development shall serve as notice to the public that the Agreement contains provisions
restricting conveyance, development and use of the Development Property and the
improvements located and operated on such Development Property, and contains provisions
dealing with the dollar amount of the minimum taxable value of the Development Property
for general property tax purposes, and the length of time during which said minimum
assessed value continues in effect, as provided for in Section 403.6(19), Code of lowa.

2. That all of the provisions of the Agreement and any subsequent amendments
thereto, if any, even though not set forth herein, are by the filing of this Memorandum of
Agreement for Private Development made a part hereof by reference, and that anyone
making any claim against any of said Development Property in any manner whatsoever
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shall be fully advised as to all of the terms and conditions of the Agreement, and any
amendments thereto, as if the same were fully set forth herein.

3. That a copy of the Agreement and any subsequent amendments thereto, if any,
shall be maintained on file for public inspection during ordinary business hours in the office
of the City Clerk, City Hall, Cedar Falls, lowa.

IN WITNESS WHEREOF, the Parties have executed this Memorandum of

Agreement for Private Development on the day of :
2023.
(SEAL) CITY OF CEDAR FALLS, IOWA
By:
Robert M. Green, Mayor
ATTEST:
By:

Jacqueline Danielsen, MMC, City Clerk

Ryan Companies US, Inc.
A Minnesota corporation

By:

Andy Moffitt, Authorized Representative
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STATE OF IOWA, COUNTY OF BLACK HAWK, ss:

This record was acknowledged before me on the day of
2023, by Robert M. Green as Mayor, and Jacqueline Danielsen as City Clerk, of the City of
Cedar Falls, lowa.

Notary Public in and for Black Hawk County, lowa

STATE OF IOWA, COUNTY OF , SS:

This record was acknowledged before me on the day of , 2023,
by Andy Moffitt, Authorized Representative, Ryan Companies US, Inc., a Minnesota
corporation.

Notary Public in and for the State of lowa
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Prepared by: Shane Graham, Economic Development Coordinator, 220 Clay Street, Cedar Falls, lowa (319) 268-5160

RESOLUTION NO.

RESOLUTION APPROVING AND AUTHORIZING EXECUTION OF AN
AGREEMENT FOR PRIVATE DEVELOPMENT AND A MINIMUM ASSESSMENT
AGREEMENT BY AND BETWEEN THE CITY OF CEDAR FALLS, IOWA, AND
RYAN COMPANIES, US, INC., AND APPROVING AND AUTHORIZING
EXECUTION OF A DEED WITHOUT WARRANTY CONVEYING TITLE TO
CERTAIN REAL ESTATE TO RYAN COMPANIES US, INC.

WHEREAS, by Resolution No. 8196 approved and adopted on November 12, 1990
(Ordinance No. 1923), amended a first time by Resolution No. 10,224 on November 13, 1995
(Ordinance No. 2122), amended a second time by Resolution No. 13,862 on November 17, 2003
(Ordinance No. 2461), amended a third time by Resolution No. 18,377 on December 10, 2012
(Ordinance No. 2785), amended a fourth time by Resolution 19,263 on November 3, 2014,
amended a fifth time by Resolution No. 19,963 on April 18, 2016, amended a sixth time by
Resolution No. 21,279 on May 7, 2018 (Ordinance No. 2923), amended a seventh time by
Resolution No. 21,368 on December 17, 2018 (Ordinance No. 2953), and amended an eighth
time by Resolution No. 22,205 on December 21, 2020, the City Council has approved and adopted
an urban renewal plan designated as the “Cedar Falls Unified Highway 58 Corridor Urban
Renewal Plan” (the “Urban Renewal Plan”); and

WHEREAS, it is desirable that properties within the Urban Renewal Plan be developed as
part of the overall development area covered by said Plan; and

WHEREAS, the City has received a proposal from Ryan Companies US, Inc.
("Developer"), in the form of a proposed Agreement for Private Development (the "Agreement")
by and between the City of Cedar Falls, lowa (the "City") and the Developer, a copy of which
Agreement is attached hereto and incorporated by this reference, pursuant to which Agreement,
among other things, the Developer would agree to construct certain Minimum Improvements (as
defined in the Agreement) on certain real property located within the Urban Renewal Plan as
legally described in the Agreement attached hereto and incorporated herein by this reference
(defined in the Agreement as the "Development Property"), consisting of the construction of an
Industrial Use Warehouse Facility totaling at least 40,000 square feet of space, together with all
related site improvements, as outlined in the proposed Development Agreement; and
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WHEREAS, the Agreement further proposes that the City provide certain financial
incentives for the urban renewal project under the terms and following satisfaction of the
conditions set forth in the Agreement, consisting of conveyance of title to the Development
Property to the Developer, the Development Property being legally described as follows:

Lots 12 and 13, West Viking Road Industrial Park Phase V, City of Cedar Falls, Black
Hawk County, lowa (Contains 9.33 acres more or less); and

WHEREAS, lowa Code Chapters 15A and 403 (the "Urban Renewal Law") authorize cities
to convey real property to developers for economic development purposes in furtherance of the
objectives of an urban renewal project and to appropriate such funds, make such expenditures
and convey such real property as may be necessary to carry out the purposes of said Chapters,
and to levy taxes and assessments for such purposes; and

WHEREAS, the Agreement further proposes that the City, the Developer and the
Assessor of Black Hawk County, lowa, enter into a Minimum Assessment Agreement (the
"Minimum Assessment Agreement"), whereby the minimum actual taxable value of the Minimum
Improvements and the Development Property would be established at an amount not less than
$4,747,000 for a period of ten (10) year after completion of the Minimum Improvements; and

WHEREAS, the Council hereby finds and determines that the Agreement is in the best
interests of the City and the residents thereof, and that the performance by the City of its
obligations thereunder is a public undertaking and purpose and in furtherance of the Urban
Renewal Plan and the Urban Renewal Law and, further, that the Agreement and the City's
performance thereunder is in furtherance of appropriate economic development activities and
objectives of the City within the meaning of Chapters 403 and 15A of the lowa Code, taking into
account the factors set forth in Chapter 15A, to-wit:

a) Businesses that add diversity to or generate new opportunities for the lowa
economy should be favored over those that do not.

b) Development policies in the dispensing of the funds should attract, retain, or
expand businesses that produce exports or import substitutes or which generate
tourism-related activities.

C) Development policies in the dispensing or use of the funds should be targeted
toward businesses that generate public gains and benefits, which gains and
benefits are warranted in comparison to the amount of the funds dispensed.

d) Development policies in dispensing the funds should not be used to attract a
business presently located within the state to relocate to another portion of the
state unless the business is considering in good faith to relocate outside the state
or unless the relocation is related to an expansion which will generate significant
new job creation. Jobs created as a result of other jobs in similar lowa businesses
being displaced shall not be considered direct jobs for the purpose of dispensing
funds; and

WHEREAS, the Council hereby finds and determines that the requirements of lowa Code
Section 403.8 with respect to the transfer of property in an urban renewal area are satisfied insofar
as the Development Property is being disposed of for the purpose of development of an industrial
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building (see lowa Code Section 403.8(2)(b)), and because the terms of the Minimum
Assessment Agreement satisfy the safe harbor contained in lowa Code Section 403.8(3); and

WHEREAS, pursuant to notice published as required by law, this Council has held a public
meeting and hearing upon the proposal to approve and authorize execution of the Agreement,
and has considered the extent of objections received from residents or property owners as to said
proposed Agreement; and, accordingly the following action is now considered to be in the best
interests of the City and residents thereof.

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF
CEDAR FALLS, IOWA:

Section 1. That the performance by the City of its obligations under the Agreement,
including but not limited to conveyance of the Development Property to the Developer in
consideration of Developer’s proposed development of the Development Property under the
terms set forth in the Agreement, be and is hereby declared to be a public undertaking and
purpose and in furtherance of the Urban Renewal Plan and the Urban Renewal Law and, further,
that the Agreement and the City's performance thereunder is in furtherance of appropriate
economic development activities and objectives of the City within the meaning of chapters 403
and 15A of the lowa Code, taking into account the factors set forth therein.

Section 2. That the form and content of the Agreement, the provisions of which are
incorporated herein by reference, be and the same hereby are in all respects authorized,
approved and confirmed, and the Mayor and the City Clerk be and they are hereby authorized,
empowered and directed to execute, attest, seal and deliver the Agreement for and on behalf of
the City in substantially the form and content now before this meeting, and that from and after the
execution and delivery of the Agreement, the Mayor and the City Clerk are hereby authorized,
empowered and directed to do all such acts and things and to execute all such documents as
may be necessary to carry out and comply with the provisions of the Agreement as executed,
including but not limited to execution and delivery of a deed conveying title to the Development
Property to the Developer consistent with the terms and conditions of the Agreement.

Section 3. That the form and content of the Minimum Assessment Agreement, the
provisions of which are incorporated herein by reference, be and the same are hereby in all
respects authorized, approved and confirmed, and the Mayor and the City Clerk be and they are
hereby authorized, empowered and directed to execute, attest, seal and deliver the Minimum
Assessment Agreement for and on behalf of the City in substantially the form and content now
before this meeting, and that from and after the execution and delivery of the Minimum
Assessment Agreement, the Mayor and the City Clerk are hereby authorized, empowered and
directed to do all such acts and things and to execute all such documents as may be necessary
to carry out and comply with the provisions of the Minimum Assessment Agreement, as executed.
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PASSED AND APPROVED this day of , 2023.

ATTEST:

Item 3.

Robert M. Green, Mayor

Jacqueline Danielsen, MMC, City Clerk
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CERTIFICATE

STATE OF IOWA

A

SS:
COUNTY OF BLACK HAWK: )

I, Jacqueline Danielsen, MMC, City Clerk of the City of Cedar Falls, lowa, hereby
certify that the above and foregoing is a true and correct typewritten copy of Resolution
No. duly and legally adopted by the City Council of said City on the day of

, 2023.

IN WITNESS WHEREOF, | have hereunto signed my name and affixed the official

seal of the City of Cedar Falls, lowa this day of , 2023.

Item 3.

Jacqueline Danielsen, MMC
City Clerk of Cedar Falls, lowa

73




DEED WITHOUT WARRANTY

For the consideration of One Dollar ($1.00) and other valuable consideration, the City of Cedar
Falls, lowa, a municipal corporation organized and existing under the laws of lowa (“Grantor”), does
hereby convey to Ryan Companies US, Inc., a Minnesota corporation (“Grantee”), the following described
real estate in Black Hawk County, lowa:

Lots 12 and 13, West Viking Road Industrial Park Phase V, City of Cedar Falls, Black Hawk County, lowa;
subject to the conditions, covenants and restrictions contained in the Unified Highway 58 Corridor Urban
Renewal Plan approved by Cedar Falls City Council Resolution No. 8196 approved and adopted on
November 12, 1990 (Ordinance No. 1923), amended a first time by Resolution No. 10,224 on November
13, 1995 (Ordinance No. 2122), amended a second time by Resolution No. 13,862 on November 17,
2003 (Ordinance No. 2461), amended a third time by Resolution No. 18,377 on December 10, 2012
(Ordinance No. 2785), amended a fourth time by Resolution No. 19,263 on November 3, 2014, amended
a fifth time by Resolution No. 19,963 on April 18, 2016, amended a sixth time by Resolution No. 21,079
on May 7, 2018 (Ordinance No. 2923), amended a seventh time by Resolution No. 21,368 on December
17, 2018 (Ordinance No. 2953), and amended an eighth time by Resolution No. 22,205 on December 21,
2020, and further subject to restrictive covenants, ordinances and limited access provisions of record, if
any, and to existing easements of record.

This transfer is exempt according to lowa Code 8§ 428A.2(6).

There is no known private burial site, well, solid waste disposal site, underground storage tank,
hazardous waste, or private sewage disposal system on the property as described in lowa Code
Section 558.69, and therefore the transaction is exempt from the requirement to submit a
groundwater hazard statement.

Words and phrases herein, including acknowledgment hereof, shall be construed as in the
singular or plural number, and as masculine or feminine gender, according to the context.

Dated:

GRANTOR:
By: By:

Robert M. Green, Mayor Jacqueline Danielsen, MMC, City Clerk

STATE OF IOWA, COUNTY OF BLACK HAWK:

This record was acknowledged before me on the day of , 2023,
by Robert M. Green, as Mayor, and Jacqueline Danielsen, as City Clerk, of the City of Cedar
Falls, lowa.

NOTARY PUBLIC IN AND FOR IOWA

My commission expires:

Item 3.

74




Iltem 4.

DEPARTMENT OF COMMUNITY DEVELOPMENT

City of Cedar Falls

220 Clay Street

Cedar Falls, lowa 50613

Phone: 319-273-8600

Fax: 319-273-8610

www.cedarfalls.com MEMORANDUM
Planning & Community Services Division

TO: Honorable Mayor Robert M. Green and City Council
FROM: Jaydevsinh Atodaria (JD), City Planner |
DATE: June 20, 2023

SUBJECT: Rezoning Request for property at 702 LeClair Street (RZ23-002)
Land Use Map Amendment (LU23-001)

REQUEST: Amend Future Land Use Map to reflect commercial use of the property.
Rezone property from C-1 Commercial District to PC-2: Planned Commercial
District.

PETITIONER: Randy Howe, Owner; Bradley Best, Applicant

LOCATION: 702 LeClair Street

PROPOSAL
The proposal is to rezone a 2.26-acre (94,446 SF) parcel owned by Randy Howe from C-1
Commercial District to PC-2 Planned Commercial District.

BACKGROUND

The subject property is Lot 21 of the Star View subdivision platted in 1950. The first building on
the subject property was a 1-story office building built in 1965, located on the north portion of
the parcel. The owner has operated a wholesale business, Advanced Technical Services, on
the site for several decades. Wholesale businesses are not allowed in the C-1 Zone, so the
current business is a nonconforming use. In 2011, a 3,600 sq. ft. warehouse/storage building
was added on site, southwest of the office building.

With changes ongoing in the business including general supply chain issues in the market, and
the associated need for pre-ordering and warehousing of materials and equipment for clients,
the applicant would like to add another approximately 7000 square foot storage building on site
that will help in operation of the business. However, The C-1 district has restrictions on the
amount of storage allowed on the site and with the current storage building the site already
exceeds that limit.
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Therefore, Mr. Howe has requested a rezoning of the property from C-1 Commercial to the
PC-2 Planned Commercial District to continue the ongoing business on the property at 702 Le
Clair Street. A master plan for the site has been submitted for review along with supplemental
materials for the project.

ANALYSIS

CURRENT ZONING

The purpose of the C-1 Commercial District is to provide commercial uses to nearby residence
districts which support the daily needs of the nearby residents. The subject property and two
properties east of LeClair Street are zoned C-1, one of which has a business/professional
office allowed in the district and the other is vacant.

PROPOSED ZONING
The PC-2 Planned Commercial District Zone
will allow the applicant to add a 6,900 square

foot, one-story building to expand his N
business. The purpose of the PC-2 Planned a8
Commercial district is to facilitate imaginative LA

and comprehensively planned commercial N
developments that are harmoniously f STouuce
designed to complement the surrounding g’

community. As per the PC-2 district

guidelines, smaller tracts are eligible for such =
zoning if the site is amenable to long-term D
planning and in cases where careful site o4
planning is needed. As part of the process, .
the PC-2 district requires the preparation ofa ————
master plan and a developmental

PROPOSED BUILDING
115" X 60" 6900 SF

LACLAIR ST.

PROPOSED GRASS
‘*J»:efu.o’va: AREA

LoT 21

- **i*****

procedures agreement that will allow more . e - | ®
controlled development on the site, keeping ‘

in mind the adjacent uses. The

developmental procedures agreement @ ©
establishes the anticipated use of the site e /

and any specific requirements, restrictions,
or limitations to guide development of the
site.

The PC-2 zone allows any use that is allowed in any commercial zone with some limitations.
Looking at the uses allowed in other commercial zones, “wholesale warehouse or business” is
an allowed use in the C-3 Commercial District, so would also be allowed in PC-2. However,
staff also notes that the PC-2 Zone prohibits “any use with physical and operational
characteristics or requirements that generate substantial truck traffic, noise, odor, dust, glare,
heat or vibrations, or of a character not compatible with the high aesthetic standards of the
district.” One of the examples of prohibited uses is “wholesaling/warehousing motor freight
terminal.” The applicant has provided information about the operation of the site and limited
amount of truck traffic, so staff finds that the proposed use is reasonable and does not have
the same intensive industrial characteristics of a warehousing and freight terminal, so could be
an allowed in the PC-2 Zone, provided the master plan and developmental procedures
agreement notes conditions and limitations to ensure that it remains compatible with its
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adjacency to residential areas.

The proposed master plan (image above) includes the existing and proposed buildings located
on the site, the driveways used to access the site, the stormwater detention basin, and
landscaping. The master plan also shows a future trail extension with a bench to provide a bike
path amenity for the public. The applicant has no plans currently for the area south of the
proposed new storage building, so will maintain this as landscaped greenspace.

The master plan has been well thought out and includes elements like landscape screening,
stormwater detention basin, and greater setback from adjacent residential uses to the west of
the property, which all align well with PC-2 district regulations. In addition, the applicant has
presented renderings of the proposed building (see below), to give an idea about the scale of
the building and its proportion to the existing site and immediate surroundings. The proposed
renderings don’t show any details about the building materials, openings, and other
architectural details, which all will be reviewed when the site plan for the new building is
submitted to ensure its compliance with the PC-2 district regulations.

Staff also took some existing site pictures
(See images to right and below) that show the
buildings on site with existing landscaping
around them, just to give an idea about the
proposed project and existing site context.

= Existing Site § [ Existing Site

T i S A B N S ST

The applicant held a neighborhood meeting on April 5th, 2023 to discuss the proposed project
and has included several suggestions from the neighbors in the proposal including reducing
the height of the building, adjusting security lighting to eliminate glare, adding a bike path
amenity, and will also be offering neighbors to have some input about landscaping plan along
the west side of the property. These items are stated in the letter of intent submitted as part of
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the rezoning application. Staff notes that some of the site plan level details including building
design, architectural characteristics, landscaping plan, etc. will be reviewed in detail when the
site plan for the proposed building is submitted for review, to ensure its compliance with the
PC-2 district regulations.

COMPLIANCE WITH THE COMPREHENSIVE PLAN AND FUTURE LAND USE MAP

The Future Land Use Map identifies the subject parcel as low density residential with typical
densities of 1 to 4 units per acre. In this case, both the current zoning C-1 Commercial Zoning
district and the proposed PC-2 Planned Commercial Zoning district are not consistent with the
Comprehensive Plan and Future Land Use Map.

The subject property, in addition to two properties east of LeClair Street, are currently zoned
C-1 and two have commercial uses and the other is an undeveloped parcel. These properties
are designated as low-density residential on the Future Land Use map. To align with the C-1
Commercial District and the proposed PC-2 Planned Commercial District, the entire area
outlined in blue, inclusive of the subject property (marked by hatched area and a star), will
need to be amended to “Neighborhood Commercial/Mixed Use” designated by pink color on
the future land use map. See attached “Exhibit A” for more reference.

I |
Property to be rezoned to PC-2 R-1

R-1

!

[y

>

-
| -
“
.
RS
—

P

: {

’ , e

Amend Future Land Use Map designation to iﬁ'fé )'0’ Future Land \
“Neighborhood Commercial and Mixed Use”. = g
o v Low Density Residential |

Medium Density Residential

I Neighborhood  Commercial
and Mixed Use

A proposal to amend the Future Land Use Map concurrent with the rezoning consideration will
make the current and proposed zoning of these properties and the Future Land Use Map
consistent. The “Neighborhood Commercial Mixed Use” designation includes a range of low-
impact commercial uses, providing a variety of neighborhood services. As per the
comprehensive plan, the “Neighborhood Commercial Mixed Use” designation should be
located along major streets, promotes buffering to eliminate negative effects on surrounding
residential areas, and have good landscaping for enhancement of the site as well as provide a
visual buffer. With the proposal of the master plan that aligns with the intent of the
“Neighborhood Commercial Mixed Use” designation and keeping in mind the uses in the
immediate surroundings of the site, this change will be a more appropriate land use
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designation for the site and the area east of LeClair Street currently zoned C-1.

ACCESS TO PUBLIC SERVICES
The property is in a developed area of the city and has access to all utilities and public
services on site.

ACCESS TO ADEQUATE STREET NETWORK
The property is located on the NW corner of LeClair Street and W. 15 Street. The property
currently has access from LeClair Street.

To eliminate any traffic concerns, the applicant has provided a traffic summary of how the site
is used currently, with local delivery/pickup trucks approximately three times per week and
about two to three semis per week. With the proposal for a new building, the applicant is
expecting the traffic volume to remain unchanged.

PUBLIC NOTICE
City staff mailed letters to the surrounding property owners notifying them of the rezoning
request on May 2, 2023.

Notice of the Planning and Zoning Commission Public Hearing was published in the Waterloo-
Cedar Falls Courier on May 16, 2023 and notice of Council’s hearing was published in the
Waterloo-Cedar Falls Courier on June 9, 2023.

TECHNICAL COMMENTS

The City technical staff, including Cedar Falls Utilities, have no concerns about the proposed
rezoning request. The PC-2 Planned Commercial District requires the submittal and adoption
of a master plan and developmental procedures agreement that outlines any specific
conditions pertaining to the development, any timing and phasing of the project, and other
details as necessary.

For this case, staff recommends including the following conditions in the developmental
procedures agreement:
1. To restrict the allowed uses to only those uses allowed in the C-1, Commercial District
and additionally allow one “wholesale business use with associated warehouse space”,
with a limitation of warehouse space not to exceed 11,000 square feet in total.

2. To construct a 4-foot-wide public sidewalk along the LeClair Street frontage of the subject

property and connect it to the 1st Street trail if the undeveloped area south of the
proposed storage building is developed in the future.
3. Noting that no access drive will be granted off W. 1st Street for the subject property.
4. Ensure that the intensity and scale of the “wholesale business use with associated
warehouse space” may not increase to a level that the use of the subject property

changes to “wholesaling/warehousing motor freight terminal,” which is a prohibited use in

the PC-2 Planned Commercial District.

With these conditions, any future use of the property would be of an intensity consistent with its
current C-1 zoning and adjacency to residential but will allow a long-time business to continue
in its existing location. See attached development agreement for more reference. This
development agreement must be finalized prior to the public hearing at the City Council.

The PC-2 Planned Commercial Zoning District requires all site plans in the district to be
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approved by the Planning and Zoning Commission and City Council. If the rezoning is
approved, the applicant will submit a site plan application that that is consistent with the
submitted master plan and developmental procedures agreement and that meets all PC-2
District regulations.

STAFF RECOMMENDATION

Planning and Zoning Commission recommends approval of the submitted land use map
amendment (LU23-001) and the request to rezone the property at 702 LeClair Street from C-1
Commercial District to PC-2 Planned Commercial District (RZ23-002) as per staff’s
recommendation at their regular meeting on 24" May 2023 with a vote of 7 ayes and 0 nays.
Staff also recommends approval of the case LU23-001 and RZ23-002 subject to compliance
with submitted master plan and a development procedures agreement that includes the
conditions noted in the staff report above.

PLANNING & ZONING COMMISSION

Introduction Acting Chair Hartley introduced the item and Mr. Atodaria provide background

5/10/2023 information. He explained that the property is located on SE corner of West 1%
Street and LeClair Street, but has access only from LeClair Street. It is
proposed to amend the Future Land Use Map to reflect commercial use of the
property and to rezone the property from C-1 Commercial to PC-2 Planned
Commercial District. He provided the background of the uses of the property
from 1950 until now, and explained that the existing storage building on the site
exceeds the required limit and the property owner is requesting to rezone the
property to allow continued ongoing business and growth on the property. He
also discussed the Master Plan for the property and the uses allowed in that
area. The submittal provides for limited truck traffic and staff feels that the use
is reasonable. Renderings were displayed to give an idea of the scale of the
building and its proportion to the existing site and its surroundings. Site plan
details, including building design, architectural characteristics, landscaping
plan, etc. will be reviewed with a site plan for the proposed building is
submitted.

Mr. Atodaria discussed the need for compliance with the Comprehensive Plan
and Future Land Use Map, explaining that the entire area would need to be
amended to “Neighborhood Commercial/Mixed Use to align with the C-1 and
PC-2 zoning. The amendment will make the current and proposed zoning of
these properties consistent with the Future Land Use Map. He also noted that
there is access to public services on the site as well as access to an adequate
street network. At the time of rezoning, a development agreement will be
required that will spell out any condition or agreement about the proposed
master plan and the anticipated land use. Staff recommends adding language
to restrict the uses to only those allowed in the C-1 District plus the whole sale
use and associated warehouse space. The development agreement will need
to be finalized prior to the public hearing at City Council. He explained that all
site plans in the PC-2 district require approval by the Planning and Zoning
Commission and City Council and the applicant will need to submit a site plan
application that is consistent with the submitted master plan and PC-2 district
regulations.

Staff recommends setting a date of public hearing for May 24, 2023 to discuss
amending the Future Land Use Map to Neighborhood Commercial and Mixed
Use as noted in the staff report, and to rezone the property at 702 LeClair
Street from C-1 Commercial District to PC-2 Planned Commercial District.
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Brad Best, Peters Construction and Randy Howe, 2314 Sunset Boulevard
came forward to speak regarding the project and make themselves available for
any questions.

Ms. Moser addressed the fact that there was a neighborhood meeting and feels
that was very helpful.

Mr. Larson asked why it was decided to rezone to PC-2 instead of C-3. Ms.
Howard explained that C-3 is a specific zone for a downtown setting. This is not
in a downtown setting and it’s just for this particular business. C-3 zoning would
not be consistent as it has R-1 zoning next to it.

Mr. Larson made a motion to set a public hearing for the items. Ms. Crisman
seconded the motion. The motion was approved unanimously with 5 ayes
(Crisman, Grybovych, Hartley, Larson and Moser), and O nays.

Chair Lynch introduced the item and Mr. Atodaria provided background
information. He explained that the property is located on the corner of West 1%
and LeClair Streets and covered background that was discussed at the last
meeting. He provided a rendering of the location that showed existing and
proposed building locations on the site, as well as landscaping and bike plan.
He also showed the future land use map and discussed the proposed changes,
speaking about current access from LeClair Street and traffic volume on site.
Mr. Atodaria also went over the technical comments that have been brought
forward. PC-2 districts require that all site plans in the district be approved by
the Planning and Zoning Commission. The applicant will need to submit a site
plan application that is consistent with the submitted master plan and district
regulations. A development agreement will also be needed at the same time to
ensure that all conditions are followed. Staff recommends restricting allowed
uses to those uses allowed in the C-1 District and additionally allow one
“wholesale business use with associated warehouse space” with a limitation of
warehouse space to not exceed 11,000 square feet total. If the undeveloped
area south of the proposed storage building is developed in the future, a public
sidewalk along the LeClair Street frontage should be constructed that connects
to the 1% Street Trail. An access drive will not be granted off West 1%t Street and
the developer must ensure that the intensity and scale of the “wholesale
business use with associated warehouse space” may not increase to a level
that the use of the subject property becomes a “wholesaling/warehousing motor
freight terminal,” which is prohibited in the PC-2 Planned Commercial District.
With these stipulations, staff recommends approval of the land use map
amendment and rezoning.

Ms. Grybovych made a motion to approve the land use map amendment. Mr.
Leeper seconded the motion. The motion was approved unanimously with 7
ayes (Alberhasky, Crisman, Grybovych, Larson, Leeper, Lynch and Stalnaker),
and 0 nays.

Ms. Grybovych made a motion to approve the rezoning request subject to staff
recommendations. Mr. Larson seconded the motion. The motion was approved
unanimously with 7 ayes (Alberhasky, Crisman, Grybovych, Larson, Leeper,
Lynch and Stalnaker), and 0 nays.
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