REVISED AGENDA | REGULAR TOWN COUNCIL
MEETING

September 13, 2022 at 6:00 PM
Council Chambers - Apex Town Hall, 73 Hunter Street

The meeting will adjourn when all business is concluded or 10:00 PM, whichever comes first

Town Council and Administration

Mayor: Jacques K. Gilbert | Mayor Pro Tem: Audra Killingworth
Council Members: Brett D. Gantt; Cheryl F. Stallings; Terry Mahaffey; Edward Gray
Town Manager: Catherine Crosby | Deputy Town Manager: Shawn Purvis | Assistant Town Manager: Marty Stone
Town Clerk: Allen Coleman, CMC, NCCCC | Town Attorney: Laurie L. Hohe

COMMENCEMENT

Call to Order | Invocation | Pledge of Allegiance

CONSENT AGENDA

All Consent Agenda items are considered routine, to be enacted by one motion with the adoption of the Consent Agenda,
and without discussion. If a Council Member requests discussion of an item, the item may be removed from the
Consent Agenda and considered separately. The Mayor will present the Consent Agenda
to be set prior to taking action on the following items:

CN1 Appointments - Planning Board - REMOVED
Allen Coleman, Town Clerk

CN2 Appointment to North Carolina Eastern Municipal Power Agency (NCEMPA) Board of
Commissioners - Eric Neumann
Shawn Purvis, Deputy Town Manager

CN3 Budget Ordinance Amendment No. 4 - Retiree Cost of Living (COL) Supplement
Amanda Grogan, Director of Budget and Performance Management

CN4 Budget Ordinance Amendment No. 5 - Property Acquisition
Shawn Purvis, Deputy Town Manager (as Interim Finance Director)

CN5 Council Meeting Minutes - May/June 2022
Allen Coleman, Town Clerk

CNé6 Encroachment Agreement - NCDOT - American Tobacco Trail
Michael S. Deaton, PE, Director of Water Resources

CN7 Grant Contract - North Carolina Land and Water Fund Reimbursement Grant
Jessica Bolin, P.E., Stormwater Engineering Manager

CN8 Jenks Road Veterinarian - Fee-in-Lieu (FIL)

Michael S. Deaton, PE, Director of Water Resources



CN9 Memorandum of Understanding (MOU) between Triangle J Council of Governments
(TJCOG) and the Town of Apex - Clean Water Education Partnership (CWEP)
Jessica Bolin, P.E., Stormwater Engineering Manager

CN10 Memorandum of Understanding (MOU) between Triangle J Council of Governments
(TJ-COG) and Town of Apex - Solarize the Triangle Program
Amanda Grogan, Director of Budget and Performance Management

CN11 Resolution - Delegation of Authority to Accept Donations
Shawn Purvis, Deputy Town Manager

CN12 Rezoning Case No. 22CZ10 Calyx Senior Living (KOBRA PUD Amendment) - Statement
and Ordinance
Liz Loftin, Senior Planner

CN13 Rezoning Case No. 22CZ15 CarSpace Apex - Statement and Ordinance
Amanda Bunce, Current Planning Manager

CN14 Rezoning Case No. 22CZ16 1039 Irongate Drive- Set Public Hearing
Lauren Staudenmaier, Planner Il

CN15 Rezoning Case No. 21CZ17 Ten Ten Business Park - Set Public Hearing
Sarah Van Every, Senior Planner

CN16 Tax Report - July 2022
Allen Coleman, Town Clerk

CN17 Unified Development Ordinance (UDO) Amendments Statement - August 2022
Dianne Khin, Director of Planning and Community Development

CN18 Unified Development Ordinance Amendments - September 2022 - Set Public Hearing

Amanda Bunce, Current Planning Manager

PRESENTATIONS

REGULAR MEETING AGENDA

Mayor Gilbert will call for additional Agenda items from Council or Staff and set the
Regular Meeting Agenda prior to Council actions.



PUBLIC FORUM

Public Forum allows the public an opportunity to address the Town Council. The speaker is requested not to address items

that appear as Public Hearings scheduled on the Regular Agenda. The Mayor will recognize those who would like to speak at the

PH1

PH2

oB1

UB1

appropriate time. Large groups are asked to select a representative to speak for the entire group.
Comments must be limited to 3 minutes to allow others the opportunity to speak.

PUBLIC HEARINGS
Bicycle and Pedestrian System Plan Map Amendment - Proposed Bike Lanes - Laura
Duncan Road
Jenna Shouse, Senior Long Range Planner
Ordinance Amendment for Article | of Chapter 10
Brian Meyer, Deputy Town Attorney, and Senior Zoning Compliance Officers Mark Siburt and

Trevor Johnson

OLD BUSINESS

Town's Strategic Plan Framework - Adoption

Shawn Purvis, Deputy Town Manager

UNFINISHED BUSINESS
Rezoning Case No. 22CZ06 Yellowbridge PUD

Lauren Staudenmaier, Planner Il

NOTE: During the July 26, 2022 meeting, Council conducted a public hearing on the following

items and continued the final vote until the September 13, 2022 meeting:

Transportation Plan Amendments - Chapel Ridge Road
Rezoning Case No. 22CZ07 Chapel Ridge North PUD

Due to a change in the application, these items will not be heard on September 13, 2022. New

public hearing notices will be advertised at a later date.

NEW BUSINESS

UPDATES BY TOWN MANAGER

ADJOURNMENT



|Agenda ltem | cover sheet

for consideration by the Apex Town Council

ltem Type: CONSENT AGENDA
Meeting Date: September 13, 2022

ltem Details

Presenter(s): Shawn Purvis, Deputy Town Manager
Department(s): Administration

Requested Motion

Motion to appoint Electric Utilities Director Eric Neumann as the second alternate for the Town of Apex on
the North Carolina Eastern Municipal Power Agency (NCEMPA) Board of Commissioners.

Approval Recommended?

Yes

[tem Details
Former Finance Director, Vance Holloman, has served as the second alternate for Apex on the North
Carolina Eastern Municipal Power Agency (NCEMPA) Board of Commissioners. His departure necessitates
an appointment to the NCEMPA Board of Commissioners until a new Finance Director is hired.
On February 9, 2021, Council voted to appoint Deputy Town Manager, Shawn Purvis, as Apex’s
Commissioner on the NCEMPA Board and Assistant Town Manager, Marty Stone, as the first alternate.

Attachments

e Second Alternate Oath
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1501.02 Apex

OATH

I, , do solemnly swear that I will support and

maintain the Constitution and laws of the United States, and the Constitution and laws of North
Carolina, not inconsistent therewith, and that I will faithfully and impartially execute and discharge
the duties of my office as Second Alternate Commissioner of North Carolina Eastern Municipal
Power Agency, and that I will adhere to and abide by the ElectriCities’ Ethical and Professional

Code of Conduct, so help me God.

Second Alternate Commissioner

Sworn to and subscribed before me,
this day of , 2021.

Notary Public

My Commission Expires:

(NOTARY SEAL HERE)
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|Agenda ltem | cover sheet

for consideration by the Apex Town Council

ltem Type: CONSENT AGENDA
Meeting Date: September 13, 2022

ltem Details

Presenter(s): Amanda Grogan, Director
Department(s): Budget and Performance Management

Requested Motion

Motion to approve Budget Amendment 4 to allocate funds for Cost of Living Supplement for Retirees.

Approval Recommended?

Yes

[tem Details
Budget Amendment 4 allocates funds for the 69 retired employees currently on the Town's health plan to
receive a one-time cost of living supplement, approved by Town Council at the June 7, 2022 Budget

Workshop. This one-time, lump sum payment will be made by check in the amount of $960.60.

Total funding of $66,300 will come from appropriated Fund Balance.
Attachments

e Budget Amendment 4
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Town of Apex
Budget Ordinance Amendment No. 4

BE IT ORDAINED, by the Council of the Town of Apex that the following Budget Amendment for the Fiscal
Year 2022-2023 Budget Ordinance be adopted:

General Fund

Section 1. Revenues:
Appropriated Fund Balance $66,300
Total Revenues $66,300

Section 2. Expenditures:
Human Resources - Group Insurance Retirees $66,300
Total Expenditures $66,300

Section 7. Within five (5) days after adoption, copies of this Amendment shall be filed with the Finance
Officer and Town Clerk.

Adopted this the 13th day of September, 2022.

Attest:

Jacques K. Gilbert, Mayor Allen L. Coleman, CMC, NCCCC
Town Clerk
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for consideration by the Apex Town Council

ltem Type: CONSENT AGENDA
Meeting Date: September 13, 2022

ltem Details

Presenter(s): Shawn Purvis, Deputy Town Manager (as Interim Finance Director)
Department(s): Finance

Requested Motion

Motion to approve Budget Amendment 5 to allocate funds of $1,123,652 for acquisition of properties

located on Templeton Street and Saunders Street for the purposes of public parking

Approval Recommended?

Yes

[tem Details
At a previous meeting, Town Council approved the acquisition of properties on Saunders Street and
Templeton Street for the purposes of public parking. Appropriate filings and notices have been made.
Budget Amendment 5 allocates $1,123,652 from General Fund fund balance for acquisitions of these

properties.

Attachments

e Budget Amendment 5
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Town of Apex
Budget Ordinance Amendment No. 5

BE IT ORDAINED, by the Council of the Town of Apex that the following Budget Amendment for the Fiscal

Year 2022-2023 Budget Ordinance be adopted:

General Fund

Section 1. Revenues:

Section 2. Expenditures:

Appropriated Fund Balance $1,123,700
Total Revenues $1,123,700
Facilities - Capital Outlay Land $1,123,700
Total Expenditures $1,123,700

Section 7. Within five (5) days after adoption, copies of this Amendment shall be filed with the

Finance Officer and Town Clerk.
Adopted this the 13th day of September, 2022.

Attest:

Jacques K. Gilbert, Mayor Allen L. Coleman, CMC, NCCCC
Town Clerk
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|Agenda ltem | cover sheet

for consideration by the Apex Town Council

ltem Type: CONSENT AGENDA
Meeting Date: September 13, 2022

ltem Details

Presenter(s): Allen Coleman, Town Clerk
Department(s): Town Clerk’s Office

Requested Motion

Motion to approve, as submitted or amended, Meeting Minutes from the following meetings:
e May 24, 2022, Regular Town Council Meeting
e June 07,2022, Budget Work Session - Town Council Meeting
e June 14, 2022, Regular Town Council Meeting
e June 28, 2022, Regular Town Council Meeting

Approval Recommended?

Yes
[tem Details
In accordance with 160A-72 of North Carolina General Statutes (NCGS), the Governing Board has the legal

duty to approve all minutes that are entered into the official journal of the Board's proceedings.

Attachments
e Minutes - May 24, 2022, Regular Town Council Meeting (provided under a separate cover)
e Minutes - June 07, 2022, Budget Work Session - Town Council Meeting (provided under a separate
cover)
e Minutes - June 14, 2022, Regular Town Council Meeting (provided under a separate cover)

e Minutes - June 28, 2022, Regular Town Council Meeting (provided under a separate cover)
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for consideration by the Apex Town Council

ltem Type: CONSENT AGENDA
Meeting Date: September 13, 2022

ltem Details

Presenter(s): Michael S. Deaton, PE, Director
Department(s): Water Resources

Requested Motion

Motion to approve an agreement with NCDOT and to authorize the Town Manager to execute the agreement
on behalf of the Town.

Approval Recommended?

Yes
ltem Details
Town Council action is required to approve this Agreement due to the indemnity language, which requires

Council approval.

In order to provide sewer to the Hatcher Site development, the developer will need to cross the American
Tobacco Trail with a 16-inch steel casing and 8-inch sewer pipe. NCDOT has reviewed and approved the

drawings and design.

Attachments

e NCDOT Encroachment Agreement
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NORTH CAROLINA
WAKE COUNTY DATE: AUGUST 18, 2022

NORTH CAROLINA DEPARTMENT

OF TRANSPORTATION LICENSE AGREEMENT FOR PROPERTY
ENCROACHMENT
D&SC RAILROAD CORRIDOR
AND Milepost DD-16.45
WBS: 42888

TOWN OF APEX

AND

JVI BUILDING & DEVELOPMENT, INC.

THIS LICENSE AGREEMENT is made and entered into on the last date executed
below, by and among the NORTH CAROLINA DEPARTMENT OF TRANSPORTATION, an
agency of the State of North Carolina (hereinafter “Department” and/or “Licensor”), the TOWN
OF APEX, a local government entity (hereinafter “Municipality” and/or “Assuming Party”), the
JVI BUILDING & DEVELOPMENT, INC., a business corporation of the State of North
Carolina (hereinafter referred to as the “Developer” and/or “Licensee”); each party will
hereinafter be referred to individually as a “Party,” and collectively as the “Parties.”

WITNESSETH:

WHEREAS, the Licensor is the owner of the Rail Corridor right-of-way as described on
Exhibit A (“Premises”) in Wake County as attached hereto and incorporated by reference, and
known as the D&SC Rail Corridor; and

WHEREAS, the Licensee desires to encroach on the Premises located in Wake County,
North Carolina with the construction, maintenance, and use of an eight-point-fifty-five-inch
(8.55) RIDIP sewer line inside a sixteen-inch (16”) steel casing installed by jack and bore and
buried a minimum of seven feet (7”) beneath the D&SC Railroad Corridor, as shown on Exhibit
B. This encroachment will be located north of Olive Chapel Road at D&SC Milepost (MP) DD-
16.45 on the American Tobacco Trail. Specifications detailed in Exhibit C attached hereto. All
installation shall be in accordance with the current American Railway Engineering and
Maintenance of Way Association (AREMA) Manual for Railway Engineering, Section 5.3
“Specifications for Pipelines Conveying Non-Flammable Substances”; and
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WHEREAS, the Licensor is willing to grant the Licensee the privilege of making such

encroachment upon the Premises subject to and in accordance with this Agreement (such
privilege, the “License”).

NOW, THEREFORE, IT IS AGREED that the Licensor hereby grants to the Licensee the

privilege to make this encroachment as shown on the attached plan sheet(s), specifications, and
special provisions which are incorporated by reference upon the following conditions:

1.

SCOPE OF WORK

This Agreement is for the construction, maintenance, and use of an eight-point-fifty-
five-inch (8.55”) RIDIP sewer line inside a sixteen-inch (16”) steel casing installed by
jack and bore and buried a minimum of seven feet (7’) beneath the D&SC Railroad
Corridor, as shown on Exhibit B. This encroachment will be located north of Olive
Chapel Road at D&SC MP DD-16.45 on the American Tobacco Trail. Specifications
detailed in Exhibit C attached hereto. All installation shall be in accordance with the
current American Railway Engineering and Maintenance of Way Association (AREMA)
Manual for Railway Engineering, Section 5.3 “Specifications for Pipelines Conveying
Non-Flammable Substances”.

Prior to beginning work, the Licensee is to contact Matthew Simmons with
NCDOT Rail Division (E-mail: mbsimmons@ncdot.gov).

FEES/BILLING

In consideration of the Licensor’s granting of this privilege to encroach upon the
Licensor’s Premises, the Licensee agrees to make payment in the amount of NINE
HUNDRED TWENTY-SIX AND 40/100 DOLLARS ($926.40) to Licensor. The
Licensee shall submit said payment to the Licensor upon execution and submittal of this
License Agreement to the Licensor.

LICENSE LIMITATIONS

The License is granted solely and exclusively for the improvement, maintenance, and
use of the encroachment for the purposes expressly set forth herein. This grant shall not
be construed to convey to or otherwise vest in the Licensee any other greater interest to,
right to enter upon, or estate in the Premises.

TRANSFER OF RESPONSIBILITIES

It is agreed between the Licensor, Licensee, and Assuming Party that this license is
personal to the Licensee and/or Assuming Party and shall not inure to the successors or
assigns of the Licensee and/or Assuming Party, except that Licensee may, with the
written consent of the Licensor and Assuming Party which shall not be unreasonably
withheld, assign its rights and obligations hereunder to any successor developer of the
real property benefitted by the encroachment upon written notice to Licensor and
Assuming Party and as expressly provided herein. The Parties understand and agree that
any right or claim of Licensor created by this License Agreement shall inure to the
benefit of, and be enforceable by, any successor or assignee of Licensor.
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CONDITION OF PREMISES

The Licensor makes no warranties or representations regarding the condition of the
Premises, and this Agreement shall not be construed to make or imply any warranty. The
Licensee and/or Assuming Party accept the use of the Premises “AS IS” and expressly
waives any and all claims against the Licensor relating to or arising from the use or
condition of the Premises and the property surrounding the Premises, including, without
limitation, any claims and costs related to environmental contamination (such as, without
limitation, those claims which might arise under CERCLA, RCRA, and the North
Carolina Oil Pollution and Hazardous Substances Act).

COMPLIANCE WITH STANDARDS

The installation of the eight-point-fifty-five-inch (8.55”) RIDIP sewer line inside a
sixteen-inch (16”) steel casing by the Licensee (including the Licensee’s employees,
contractors, and agents) will comply with the North Carolina Department of
Transportation’s latest RAIL CORRIDOR PRESERVATION POLICY, POLICIES AND
PROCEDURES FOR ACCOMMODATING UTILITIES ON HIGHWAY RIGHTS-OF-
WAY, and THE AMERICAN RAILWAY ENGINEERING AND MAINTENANCE OF
WAY ASSOCIATION MANUAL (AREMA), and such revisions and amendments
thereto as may be in effect at the date of this Agreement, all of which are hereby
incorporated as terms and conditions of this Agreement, and compliance with which may
not be waived except by written agreement of all parties. Information as to these policies
and procedures may be obtained from the North Carolina Department of Transportation.
The Licensee shall be responsible for the installation of the improvements within the
encroachment and maintenance of the encroachment until such time as the improvements
in the encroachment have been dedicated by deed, plat, or other instrument to Assuming
Party and accepted by Assuming Party for public maintenance (the date of such
acceptance by Assuming Party, the “Acceptance Date”), whereupon the Assuming Party
shall be responsible for the maintenance of the improvements in the encroachment.

Each of the Licensee and the Assuming Party shall be referred to hereinafter as the
“Responsible Party,” as applicable; prior to the Acceptance Date, “Responsible Party”
shall be deemed to refer to the Licensee; on or after the Acceptance Date, “Responsible
Party” shall be deemed to refer to the Assuming Party.

The Responsible Party shall be responsible for the operation and maintenance of the
encroachment and will comply with the North Carolina Department of Transportation’s
latest RAIL CORRIDOR PRESERVATION POLICY, POLICIES AND PROCEDURES
FOR ACCOMMODATING UTILITIES ON HIGHWAY RIGHTS-OF-WAY, and THE
AMERICAN RAILWAY ENGINEERING AND MAINTENANCE OF WAY
ASSOCIATION MANUAL, and such revisions and amendments thereto as may be in
effect at the date of this Agreement, all of which are hereby incorporated as terms and
conditions of this Agreement and may not be waived except by written agreement of all
Parties. Information as to these policies and procedures may be obtained from the North
Carolina Department of Transportation.
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7. SIGNAGE

10.

11.

12.

The Responsible Party agrees to provide, during construction and any subsequent
maintenance, proper signs, signal lights, flagperson, and other warning devices for the
protection of traffic in conformance with the latest Manual on Uniform Traffic Control
Devices for Streets and Highways (MUTCD) and amendments or supplements thereto.

IMPROVEMENT/MAINTENANCE COSTS

The Responsible Party shall improve and/or maintain the encroachment at its own
cost and expense. The Licensor shall be exempt from any costs, charges, or assessments
of any kind or character on account of or incident to the License, location and
improvement of the encroachment within the limits of the right-of-way, or on account of
any action or omission by the Licensee and/or Assuming Party in connection therewith.

MAINTENANCE OF FACILITIES

The Licensee agrees to install and each Responsible Party agrees to maintain the
encroachment, in accordance with this Agreement, in such safe and proper condition that
the exercise of the License and the encroachment shall (i) not interfere with or endanger
existing or future uses by the Licensor of said right-of-way for railroad, trail, or any other
transportation purposes and (ii) neither obstruct nor interfere with the proper operation
and maintenance of said right-of-way or any tracks, structures, or appurtenances located
thereon.

REIMBURSEMENT BY RESPONSIBLE PARTY

The Responsible Party will reimburse the Licensor for any costs incurred by the
Licensor including, but not limited to costs for repairs or maintenance to the Licensor’s
corridor, roadways, and structures resulting from the installation and existence of this
encroachment, or the Responsible Party’s exercise of the License granted pursuant to this
Agreement. The Responsible Party shall take such measures as are required by applicable
laws, rules, and regulations to identify improvements and encroachment facilities,
including but not limited to those that are located beneath the surface of the ground.

DRAINAGE

The Responsible Party agrees to install and maintain, in accordance with this
Agreement, in good order the encroachment in such a manner as not to interfere with the
proper drainage of the roadbed/track bed and right-of-way. The Responsible Party will
not allow or permit the diversion of any additional drainage into existing drainage
facilities or upon the right-of-way; moreover, the Responsible Party will arrange its
drainage system so as to prevent the ponding of water upon the right-of-way.

PROPERTY OBSTRUCTIONS

In the event the Responsible Party deems it necessary to remove, adjust, and relocate
any structures or property of third persons or corporations, including, but not limited to,
wire lines and poles or other supports, now located and constructed upon or near the
Licensor’s right-of-way, the Responsible Party shall obtain the consent of the Licensor
prior to initiating any such removal, adjustment and/or relocation, and will remove, adjust
and/or relocate or arrange for the removal, adjustment and/or relocation of same without
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13.

14.

15.

16.

cost or expense to the Licensor, and in all respects in accordance with the requirements of
the Licensor. Any utility changes must conform to specifications promulgated by the
American Railroad Engineering and Maintenance of Way Association (AREMA) and the
North Carolina Department of Transportation.

INDEMNIFICATION

To the extent permissible by law, the Responsible Party agrees to protect, indemnify,
and save the Licensor wholly harmless from and against the consequences of any
damages or loss of life, personal injury, or property which may be caused by or result
from the improvement, maintenance or use of the encroachment, or the failure or neglect
of the Responsible Party to maintain proper drainage in connection with the
encroachment, or the failure of the Responsible Party to comply with applicable laws,
rules, or regulations, or the terms of this Agreement. This provision shall survive the
termination, lapse, or expiration of this Agreement or the abandonment of the
encroachment by the Responsible Party.

CONDITION OF PROPERTY

The Responsible Party agrees to restore all areas disturbed during installation or
maintenance of the encroachment to the Licensor’s reasonable satisfaction. The
Responsible Party agrees to exercise every reasonable precaution during construction or
maintenance to prevent eroding of soil; silting or pollution of rivers, streams, lakes,
reservoirs, other water impoundments, ground surfaces, or other property; or pollution of
the air. When any installation or maintenance operation disturbs the ground surface and
existing ground cover, the Responsible Party agrees to remove and replace the sod or
otherwise reestablish the grass cover to the reasonable satisfaction of the Licensor.

ENVIROMENTAL REGULATIONS

The Responsible Party shall comply with applicable laws, rules, and regulations of
the State of North Carolina, including but not limited to the rules and regulations of the
Licensor and the North Carolina Department of Environmental Quality and ordinances
and regulations of various counties, municipalities, and other agencies relating to
pollution prevention and control. The Responsible Party agrees to comply with all
federal, State, and local environmental laws, rules, and regulations. None of the terms of
this paragraph, or of this Agreement elsewhere, shall be construed as a waiver of any
environmental regulations. If hazardous or any other unauthorized material is discovered,
and it is determined that such material is present as a result of action by Responsible
Party, the Responsible Party shall be solely responsible and hold the Licensor harmless
for all costs associated with the removal of the material and any damages caused by the
existence of said material. This provision shall survive the termination, lapse, or
expiration of this Agreement or the abandonment of the encroachment by the
Licensee/Responsible Party.

PERIOD OF PERFORMANCE/TERMINATION OF AGREEMENT

It is agreed by all Parties that this Agreement shall become void if actual construction
of the work contemplated herein is not begun within one (1) year from the date of
authorization by the Licensor unless written waiver is secured from the Licensor.
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17.

NOTICES

All notices, requests, or other communications permitted or required to be given by
one Party to the other and all questions about the contract from one Party to the other

shall be addressed and delivered to the other
post office address, street address, telephone
the Parties’ respective initial Contract Admini

Party’s Contract Administrator. The name,
number, fax number, and email address of
strators are set out below. Either Party may

change the name, post office address, street address, telephone number, fax number, or
email address of its Contract Administrator by giving timely written notice to the other

Party.

For the Department/Licensor:

IF DELIVERED BY US POSTAL
SERVICE:

IF DELIVERED BY ANY OTHER
MEANS:

Matthew Simmons, PE
Deputy Director

NCDOT Rail Division
1556 Mail Service Center
Raleigh, NC 27699-1556

Telephone: 919-707-4728
Email: mbsimmons@ncdot.gov

Matthew Simmons, PE
Deputy Director
NCDOT Rail Division
862 Capital Boulevard
Raleigh, NC 27699

For the Municipality/Assuming Party:

IF DELIVERED BY US POSTAL
SERVICE:

IF DELIVERED BY ANY OTHER
MEANS:

Town of Apex

Michael Deaton, Water Resources Director
105 Church Street

Apex, NC 27502

Telephone: 919-249-3413
Email: Michael.Deaton@apexnc.org

Town of Apex

Michael Deaton, Water Resources Director
105 Church Street

Apex, NC 27502
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18.

19.

20.

21.

For the Developer/Licensee:

IF DELIVERED BY US POSTAL IF DELIVERED BY ANY OTHER
SERVICE: MEANS:

Jones & Cnossen Engineering, PLLC Jones & Cnossen Engineering, PLLC
Patrick L. Kiernan, PE Patrick L. Keirnan, PE

221 N Salem Street, Suite 001 221 N Salem Street, Suite 001

Apex, NC 27502 Apex, NC 27502

Telephone: 919-387-1174
Email: patrick@jonescnosssen.com

NONCOMPLIANCE

In the case of noncompliance with any of the terms of this Agreement by the Licensee
and/or Assuming Party, the Licensor will give the Licensee and/or Assuming Party
written notice of such noncompliance. If the Licensee and/or Assuming Party fail to
comply to the reasonable satisfaction of the Licensor within sixty (60) days after
receiving such written notice, unless written waiver is secured from the Licensor, the
Licensor reserves the right to discontinue the use of the encroachment until it has been
brought into compliance. Alternatively, at no cost to the Licensor, Licensor may remove
the encroachment from the right-of-way and require the Licensee and/or Assuming Party
to reimburse the Licensor for all expenses for said removal, or the Licensor, in its sole
discretion, may require the Licensee and/or Assuming Party to remove the encroachment
within ninety (90) days of written notice from the Licensor to the Licensor’s satisfaction.

NOTICE OF COMPLETION
The Licensee and/or Assuming Party agree to give written notice to the Licensor
within thirty (30) days of completion of all work contained herein.

CHANGES TO ENCROACHMENT

The Licensee and/or Assuming Party shall make all necessary changes to the
reasonable satisfaction of the Licensor, at the Responsible Party’s own cost and expense,
within sixty (60) days after written notice from the Licensor, to address the safety
concerns of the Licensor or to accommodate the Licensors’ use of the right-of-way for
railroad, trail, or other transportation purposes, unless written waiver is secured from the
Licensor. Such changes include, but are not limited to, the construction of a grade-
separated facility for railroad, trail, or other transportation purposes; the installation,
maintenance, and upgrading of any safety devices, signs, or other facilities necessary for
the Licensor’s use of the corridor; and any changes of location, height, depth, or design of
the encroachment; or consolidation of at-grade crossings.

REMOVAL OF THE ENCROACHMENT FROM LICENSOR PROPERTY

In the event the Licensor requires the removal of the encroachment from the right-of-
way, the Licensor shall have the right to demand such removal, and the Assuming Party,
at its own cost and expense, within one hundred eighty (180) days after written notice
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22.

23.

24,

25.

26.

from the Licensor, unless written waiver is secured from Licensor, shall discontinue the
use of the same, remove the encroachment from the right-of-way, and restore the same to
the condition existing prior to the location of the encroachment upon the right-of-way.

UTILITY ENCROACHMENT

In the case of a utility encroachment, the Assuming Party agrees to periodically
monitor and verify the depth or height of the utility in relation to the Licensor’s tracks
and facilities present on the Premises and to relocate the utility at Municipality’s own
cost and expense should such relocation or change be necessary to comply with the
minimum clearance requirements as set forth in this Agreement or as required by any
public authority.

ENCROACHMENT INTERFERENCE

If the operation, existence, or maintenance of the encroachment causes interference,
physical, magnetic, or otherwise, with train control systems or facilities, or interference in
any manner with the operation, maintenance, or use of the right-of-way, tracks,
structures, pole lines, devices, other property, or any appurtenances thereto for railroad,
trail, or other transportation-related purposes, the Assuming Party shall, within sixty (60)
days of written notice from the Licensor, at the Assuming Party’s own cost and expense,
promptly make such changes in its encroachment as may be required in the reasonable
judgment of the Licensor to eliminate all such interference, unless written waiver is
secured from the Licensor.

CHANGE ORDERS

If the Responsible Party undertakes to revise, renew, relocate, or change in any
manner whatsoever all or any part of the encroachment plans, such plans shall be
submitted to the Licensor for approval before any such change is made. After approval,
the terms and conditions of this Agreement shall apply thereto.

EXHIBIT

Reference Exhibit A (Vicinity Map), Exhibit B (Profile Drawing), and Exhibit C
(Pipe Specification Form), and Exhibit D (Railroad Encroachment Application Form) are
incorporated herein by this reference.

ASSUMPTION OF ENCROACHMENT

It is anticipated that, subsequent to the execution of this Agreement and the initiation
and/or completion of the encroachment that is the subject matter of this Agreement, or
pursuant to a separate transaction between the Licensee and Assuming Party, the
Assuming Party shall assume the rights and obligations of the Licensee hereunder.
Without limiting the rights of and remedies available to the Licensor, the Parties hereto
agree that the Assuming Party shall assume the rights and obligations of the Licensee
hereunder upon the earlier of (i) the effective date of such separate agreement between
the Licensee and the Assuming Party or (ii) the Acceptance Date. In consideration of the
Licensor’s grant of the License and the benefits thereof, the Assuming Party expressly
agrees to be bound by this Agreement to the same extent as the Licensee. Except as
provided in this Agreement, any other purported transfer or assignment of this Agreement
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217.

28.

29.

30.

by the Licensee and/or Assuming Party shall be void.

GOVERNING LAWS
This Agreement shall at all times be governed by the provisions of the law of North
Carolina.

RELATIONSHIP BETWEEN PARTIES
This Agreement shall not be construed to create any relationship of agency or
employment between the Parties hereto.

ETHICS PROVISION

By Executive Order 24, issued by Governor Perdue, and North Carolina General
Statutes (N.C.G.S.) 8 133-32, it is unlawful for any vendor or contractor (i.e. architect,
bidder, contractor, construction manager, design professional, engineer, landlord, offeror,
seller, subcontractor, supplier, or vendor), to make gifts or to give favors to any State
employee of the Governor's Cabinet Agencies (i.e., Administration, Commerce, Cultural
Resources, Environment and Natural Resources, Health and Human Services, Public
Safety, Revenue, Transportation, and the Office of the Governor).

E-VERIFY

E-Verify is the federal program operated by the United States Department of
Homeland Security and other Federal agencies, or any successor or equivalent program,
used to verify the work authorization of newly hired employees pursuant to federal law.
The Parties warrant that they and any subcontractor performing work under this
Agreement: (i) uses E-Verify if required to do so by North Carolina law and (ii)
otherwise complies with the requirements of Article 2 of Chapter 64 of the North
Carolina General Statutes. A breach of this warranty by any Party will be considered a
breach of this Agreement, which entitles the other Parties to terminate this Agreement,
without penalty, upon notice to the breaching Party.

IT IS UNDERSTOOD AND AGREED that the approval of this License Agreement by the
Department is subject to the conditions of this Agreement, and the terms of this Agreement will
be complied with on the part of the Licensee and Assuming Party.
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IN WITNESS WHEREOF, this License Agreement for Property Encroachment has been
executed, the last day and year heretofore set out below, on the part of the Department, the
Municipality, and the Developer by authority duly given.

N.C.G.S. § 133-32 and Executive Order 24 prohibit the offer to, or acceptance by, any State
Employee of any gift from anyone with a contract with the State, or from any person seeking to
do business with the State. By execution of any response in this Agreement, you attest, for your
entire organization and its employees or agents, that you are not aware that any gift in violation
of N.C.G.S. § 133-32 and Executive Order 24 has been offered, accepted, or promised by any
employees of your organization.

WITNESS TOWN OF APEX

BY: BY:

NAME: NAME: Michael Deaton

TITLE: TITLE: Water Resources Director
DATE: DATE:

MUNICIPAL SEAL FEDERAL TAX IDENTIFICATION NUMBER

MAILING ADDRESS

Town of Apex

105 Church Street

Apex, NC 27502

ATTN: Michael Deaton
Water Resources Director
Michael.Deaton@apexnc.org
919-249-3413
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IN WITNESS WHEREOF, this License Agreement for Property Encroachment has been
executed, the last day and year heretofore set out below, on the part of the Department, the
Municipality, and the Developer by authority duly given.

N.C.G.S. § 133-32 and Executive Order 24 prohibit the offer to, or acceptance by, any State
Employee of any gift from anyone with a contract with the State, or from any person seeking to
do business with the State. By execution of any response in this Agreement, you attest, for your
entire organization and its employees or agents, that you are not aware that any gift in violation
of N.C.G.S. § 133-32 and Executive Order 24 has been offered, accepted, or promised by any
employees of your organization.

WITNESS JVI BUILDING & DEVELOPMENT, INC.
BY: BY:

NAME: NAME: Joseph lannone

TITLE: TITLE: President

DATE: DATE:

CORPORATE SEAL FEDERAL TAX IDENTIFICATION NUMBER

MAILING ADDRESS

JVI Building & Development, Inc.

1600 Olive Chapel Road

Suite 400

Apex, NC 27502

ATTN:  Joseph lannone
President
Joey@jviconstruction.com
919-387-8846
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IN WITNESS WHEREOF, this License Agreement for Property Encroachment has been
executed, the last day and year heretofore set out below, on the part of the Department, the
Municipality, and the Developer by authority duly given.

N.C.G.S. § 133-32 and Executive Order 24 prohibit the offer to, or acceptance by, any State
Employee of any gift from anyone with a contract with the State, or from any person seeking to
do business with the State. By execution of any response in this Agreement, you attest, for your
entire organization and its employees or agents, that you are not aware that any gift in violation
of N.C.G.S. § 133-32 and Executive Order 24 has been offered, accepted, or promised by any
employees of your organization.

ATTEST NORTH CAROLINA DEPARTMENT OF
TRANSPORTATION

BY: BY:

NAME: NAME: Julie White

TITLE: TITLE: Deputy Secretary for Multi Modal
Processing Agent Transportation

DATE: DATE:

SEAL

MAILING ADDRESS

North Carolina Department of Transportation

Rail Division, Operations & Facilities Branch

1556 Mail Service Center

Raleigh, NC 27699-1556

ATTN:  Matthew Simmons, PE
Deputy Director
mbsimmons@ncdot.gov
919-707-4728
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EXHIBIT B
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EXHIBIT C

PIPE SPECIFICATION FORM
NORTH CAROLINA DEPARTMENT
Of TRANSPORTATION
RAIL DIVISION
Operations & Facilities Branch
rvice Center Raleigh, NC 27699

Note: Rail Corridor & Property Manager to complete form and submit to

applicant for approval/signature
PIPE SPECIFICATIONS CARRIER PIPE CASING PIPE
Material pIg STEEL

Material Specifications and Grade

Min. Yield Strength of Material PSI __4Z,000 gsi
Mill Test Pressure PSI

Inside Diameter $.55°

Wall Thickness 0.25"

Outside Diameter 1.e5" 16"
Type of Seam Qe

Laying Lengths _Re

Type of Joints B v

Total Length within RR R/W ~lof ~\o\'
VENTS: Number Size Hgt. Above ground

SEALS: Both ends One end

BURY: Base of rail to top of casing [ -] ft. = in.
BURY: (Not beneath tracks) 7 ft. ¥ in.
BURY: (Roadway ditches) z ft. 3 in.
CATHODIC PROTECTION: ( )Yes ( )No

PROTECTIVE COATING: ( )Yes ( )No Kind

Type, Size and Spacing of Insulators or Supports

Method of Installation_ﬁg,g!— ¢ Tace

If application is approved, applicant agrees to reimburse the Rail Division for any cost
incurred by the Rail Division incident to installation, maintenance, and/or supervision

necessitated by this pipe line installation, and further agrees to assume all liability for
accidents or injuries which arise as a result

7/\/22

I Date

ignature and Tftle of Officer Signing Application

M:aa L. iggdn

' (Please Type or Print) Name
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EXHIBIT D

NORTH CAROLINA DEPARTMENT OF TRANSPORTATION ~ RAIL DIVISION

j\ Railroad Encroachment Application Form

Operations & Facilities Branch, 1553 Mail Service Center, Raleigh, NC 27699-1553

Instructions: Compilete all applicable information below and return this form with preliminary plans, sketches,
specifications, calculations, etc. by E-mail to samiller@ncdot.gov, or by mail to NCDOT, Rail Division, Operations &
Facilities Branch, 1553 Mail Service Center, Baldgh. NC 27699-1553, Include two copies of plans if applying by mail
Sketches and drawings should include north arrow, scale, vicinity map, landmarks and reference points, If you need
additional information, please contact Andy Miller, Facilities & Properties Manager, by phone at (919) 707-4721 or by
email at samiller@ncdot.gov.

Legal Name of OwneriCompany: V| BuiLinG & Developn e, 19¢C.

Name/Title of Person Who Will Sign Agreement: ﬁm\g A\ e Ve

Mailing address: [ [ac® OL!IVE. Cv/4pel. ¢y, re. 4e°

ciy: _Agex state: __AJC zp: _275°Z
Phone: (fm);%’l pél  Fax: E-mait: Jog v@ TV consiguction).con
Contnct Name (e.g.-Engineer in charge, wﬂmrmm)wkd
COmpanyNamo::zé & Coessw) M fu-g

Mailing address: ZZ| | saterM or, =re co\

Phone@ M)”?— W74 Fax E-mail: ?m;n@(ﬁﬂesmoaid.cﬁ

Specific Information Needed for Application:
Arfeg cand
County: _hJACE  Rail Comdorfmacco TeatNearest Rairoad Milepost (7 knowr):
Locaton description (atach mapiskelch): Alopeh_og QLI VE LAMEL €3 WeST of SafTr_gagr] HvBD
Permanent or Temporary instaliation? (check one) & Permanent [ Temporary
Type of encroachment:
a) Driveway, Drain Pipe, etc.:
b)lf underground-Type: (fiber cptic, slectric, water, gas, efc ) YNPVEEA gounD su-iqr.( Boge £ chx-)
Dimension(sySize(s): 2" ‘ﬂlfz (0 b STEEL 420G
o) If aerial-Type: (overhead utiiity, conveyor belt, etc)
Clearance above track:

d)Other: Dimensions:
Note: From information furnished on appéication, NCDOT will complete a more detailed specification sheet which will specify how
the nstaliation is to be made AREMA and NCDOT Standard Specifications wil be part of the encroachment agreement, and NCDOT will
require signature of applicant, agreeing fo the terms set forth in the spectfications

Other Information:
1. An applicable annual fee may be included In the encroachment agreement executed with NCDOT,
2. Where appropnate, additional engineered plans (or other Information) may be required of appcant
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|Agenda ltem | cover sheet

for consideration by the Apex Town Council

ltem Type: CONSENT AGENDA
Meeting Date: September 13, 2022

ltem Details

Presenter(s): Jessica Bolin, P.E., Stormwater Engineering Manager
Department(s): Water Resources

Requested Motion

Motion to approve the North Carolina Land and Water Fund (NCLWF) grant contract and to authorize the
Town Manager to execute the contract on behalf of the Town and to further authorize the Town Manager to
approve and execute additional conservation easement declarations required as part of the stream
restoration in a form approved by the Town Attorney.

Approval Recommended?

Yes

ltem Details
The Town has been awarded a NCLWF grant to complete a stream restoration project on an incised and
unstable stream within the Apex Nature Park. A public sanitary sewer line is located along the corridor and
is directly adjacent to the channel at several points along the specific reach. The grantis in the amount of

$409,658 with a Town matching contribution of $276,750 for a total project cost of $686,408.

Additional conservation easement will be required to be dedicated over the new riparian buffer area. The
NCLWEF template for the declaration of covenants for the dedication of conservation is included as an

attachment.

Once complete, the project will restore the stream to a healthy state and protect the sewer line from further
erosion and potential exposure. Execution of the attached grant contract is required in order to proceed

with the project.

Attachments

e Grant Contract Document
e Easement Declaration Template
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STATE OF NORTH CAROLINA

NORTH CAROLINA LAND AND WATER FUND

GRANT CONTRACT

(RESTORATION OF DEGRADED STREAMS)

NCLWF PROJECT NUMBER:

GRANTOR:

CONTRACT ADMINISTRATOR:

GRANT RECIPIENT:

CONTRACT ADMINISTRATOR:

GRANT AWARD DATE:

CONTRACT EFFECTIVE DATE:

2021-401

North Carolina Land and Water Fund (“NCLWF” or “Fund”), also known
as the Clean Water Management Trust Fund, a division of the Department
of Natural and Cultural Resources, acting through its Board of Trustees
solely in its official capacity pursuant to Part 41, Article 2, Chapter 143B of
the North Carolina General Statutes (“N.C.G.S.”)

Stephen Bevington

North Carolina Land and Water Fund
1651 Mail Service Center

Raleigh, NC 27699-1651

Phone: 919.707.9128

Email: steve.bevington@ncdcr.gov

Town of Apex, a North Carolina Local Government Unit, (“Grant
Recipient”)

Michael Deaton, Water Resources Director
Town of Apex

PO Box 250

Apex, NC 27502-0250

Phone: (919) 249-3413

Email: Michael.deaton@apexnc.org

September 15, 2021 (the “Award Date™)

(the “Effective Date”)

CONSTRUCTION CONTRACT DATE: September 15, 2022

CONTRACT EXPIRATION DATE: November 30, 2023 (the “Expiration Date”)

REIMBURSEMENT DATE:

December 14, 2023

GRANT AMOUNT: up to $409,658 (the “Grant™)

NCLWEF 2021- 401; Town of Apex — UT to Beaver Creek Stream Restoration (design & construction); 1
Restoration for Local Government & Non-Profits Template; Ré ated 10-2-21
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THIS GRANT CONTRACT (the “Grant Contract”) is made and entered into, as of the Effective Date by
and between the NCLWF and the Grant Recipient, both sometimes hereinafter referred to individually as a “Party”
or collectively as the “Parties.”

WITNESSETH:

WHEREAS, the Grant Recipient has submitted to the NCLWF an application requesting a grant of funds
(hereinafter the “Grant Application”) to engage in a project for restoring degraded lands in order to protect the quality
of surface waters.

WHEREAS, the NCLWF is authorized by N.C.G.S. Chapter 143B, Article 2, Part 41, to, among other
actions and activities, restore previously degraded lands to reestablish their ability to protect water quality, and
acquire conservation easements or other interests in real property for protecting and conserving surface waters and
drinking water supplies.

WHEREAS, the Grant Recipient is a qualified applicant as defined in N.C.G.S. §143B-135.238(a).

WHEREAS, the NCLWF approved the Grant Recipient’s application at its meeting on the Award Date and is
willing to make the Grant to the Grant Recipient pursuant to the terms and conditions set forth in this Grant Contract.

WHEREAS, the Grant Recipient agrees to conduct the project approved by the NCLWF’s Board of Trustees
for the purposes and according to the scope of work, conditions, and schedule in Exhibit A (the “Project”) and
pursuant to the project budget in Exhibit B of this Grant Contract.

WHEREAS, the Parties desire to enter into this Grant Contract and intend to be bound by its terms.

NOW, THEREFORE, for and in consideration of the Grant, the mutual promises each to the other made,
and other good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, the Parties
mutually agree as follows:

1. Grant Contract Documents. The Grant Contract consists of, and only of, the documents described below,
which are hereinafter collectively referred to as the “Grant Contract.” In the case of conflict, specific and special
terms, conditions, and requirements shall control over general terms, conditions, and requirements. Upon execution
and delivery of the Grant Contract, including the execution of all of the Exhibits that require execution, the Grant Contract
shall constitute a valid and binding contract between the Parties, enforceable in accordance with the terms thereof. The
Grant Contract constitutes the entire contract between the Parties, superseding all prior oral and written statements or
contracts. Only changes deemed non-material in type by the NCLWF’s Executive Director may be made to the Grant
Contract without the consent of the NCLWF’s Board of Trustees.

The Grant Contract Documents consist of:
(@) Cover page
(b) The main body of the Grant Contract
(c) Exhibit A — Project Summary
(d) Exhibit B — Project Budget
(e) Exhibit C — NCLWF Pre-Disbursement Checklist
() Exhibit D — Additional Definitions
(@) Exhibit E — General Terms and Conditions
(h) Exhibit F — Conservation Easements [May not apply]

2. Purpose. The purpose of the Grant is for restoring degraded streams in order to protect the quality of surface
NCLWEF 2021- 401; Town of Apex — UT to Beaver Creek Stream Restoration (design & construction); 2
Restoration for Local Government & Non-Profits Template; Ré ated 10-2-21
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waters, more particularly described in Exhibit A. Grant funds may not be used for the purchase of improvements or
for the removal of debris on any property, or for any other purpose not set forth herein. Further, Grant funds may not
be used for any eminent domain litigation or any action or expenditure related to eminent domain, unless approved
by the NCLWF’s Board of Trustees in writing prior to the action. The Board of Trustees shall review requests to use
Grant funds for eminent domain on a case-by-case basis. The Grant Recipient shall provide such requests in writing.

3. NCLWE’s Duties. Subject to the appropriation, allocation, and availability to NCLWF of Grant funds for
the Project, NCLWF hereby agrees to pay the Grant funds to the Grant Recipient in accordance with the payment
procedures set forth herein. Neither of the Parties is obligated to perform and the Grant Contract is not a binding
agreement on all Parties until all Parties have executed the main body of the Grant Contract and all exhibits that
require execution, the Department of Natural and Cultural Resources has notified the NCLWF that funds for the
Grant contemplated hereunder have been encumbered, and the Grant Recipient has received its counterpart original
of the Grant Contract, fully executed and with all dates inserted where indicated on the cover page to the Grant
Contract.

4, Grant Recipient’s Duties. The Grant Recipient shall carry out the Project pursuant to the terms of this
Contract.
5. Contract Period. The NCLWF’s commitment to disburse Grant funds under this Grant Contract shall cease on

the Reimbursement Date. It is the responsibility of the Grant Recipient to ensure that the Project is completed by the
Expiration Date and that all costs to be reimbursed have been submitted to the NCLWF by the Reimbursement Date.
After the Expiration Date, any Grant monies remaining under this Grant Contract will no longer be available to the
Grant Recipient except to pay proper invoices for budgeted costs incurred by the Expiration Date and that are
submitted to the NCLWF no later than the Reimbursement Date. The burden is on the Grant Recipient to request
an extension of the Grant Contract if the Grant Recipient anticipates that the Project will not be completed
by the Expiration Date. The request for an extension must be a formal one made in a writing addressed to the
NCLWF’s Executive Director, giving complete details of the reasons why an extension is needed, and proposing a
new expiration date for the Grant Contract. This written request must be submitted to and received by the NCLWF’s
office at least 60 days prior to the Expiration Date. Approval of any requested extension is at the sole discretion of
the NCLWF. The approval or denial of the requested extension will be based upon Project performance, among other
factors. The NCLWEF is not obligated to send reminders or other notification of an approaching Expiration
Date.

6. Permanent Protections on Properties of the Project Site.

(a) Projects for Which Property Protections are Required. Real property on which NCLWF funds are to be
used for construction must be protected permanently by legal instruments conforming to N.C.G.S. Chapter
121, Article 4, and N.C.G.S. Chapter 143B, Article 2, Part 41. The Grant Recipient shall so restrict, or cause
to be restricted, uses of and activities on such real property by way of one or more permanent conservation
agreements or by other instruments of property interest approved in writing by the NCLWF. Such instruments
of property interest must encumber real property essential to the Project, including necessary easements and
rights of way. Real property essential to the Project, including necessary easements and rights of way,
hereinafter is collectively referred to as the “Project Site” and is the properties listed in the Schedule of
Properties for Legal Protection of Riparian Buffers in Exhibit A.

(b) Requirements for Instruments of Property Interest. Property interests acquired for the Project shall
provide or conform to the following:

i. property interests shall ensure undisturbed use and possession of the properties of the Project Site for
the purpose of construction and operation of the Project and include other such restrictions as the
NCLWF deems necessary and satisfactory, in its sole discretion;

NCLWEF 2021- 401; Town of Apex — UT to Beaver Creek Stream Restoration (design & construction); 3

Restoration for Local Government & Non-Profits Template; R Page 32 - ated 10-2-21




property interests shall be permanent; and
instruments of property interests shall be approved as to form and content by the NCLWF in writing.

(c) Requirements for Holding of Property Interest. Property interests acquired for the Project shall be held by

a party satisfactory to the NCLWF, such party being identified as holder (as defined in NCGS Chapter 121,
Article 4) in Exhibit A. If a holder of property interests acquired for this Project is not named in Exhibit A,
or if the Party named as holder in Exhibit A does not accept the role and responsibility of holder, the Grant
Recipient shall name a party to serve as holder, subject to approval in writing by the NCLWF.

(d) Recordation of Instruments of Property Interest. The Grant Recipient shall provide to the NCLWF a copy

of instruments creating property interest obtained and recorded in connection with the Project Site. (The
NCLWEF will disburse construction funds only after having received from the Grant Recipient a copy of each
recorded instrument and associated documents set forth in Exhibit F.)

7. Pre-Disbursement Requirements. Prior to the disbursement of any Grant monies under this Grant Contract,

the Grant Recipient shall deliver to the NCLWF all of the documentation described in Exhibit C.

8. Disbursement of Grant Funds.

(@)

(b)

(©)

Proportionate Spending of Matching Funds. Grant monies are awarded based on a commitment of
matching funds to the Project. The NCLWF’s final, cumulative portion of the total Project cost will
be no more than the percentage of funds originally committed to in the Grant Contract as given in
Exhibit B. The Grant Recipient must demonstrate expenditure of matching funds as payments by
the NCLWF are requested.

Requests for Payment. The NCLWF will not disburse Grant funds until receipt by the NCLWF’s
Contract Administrator of the Grant Recipient’s requests for payment. Payment requests shall
conform to the following.

i. Payment requests shall be accompanied by appropriate itemized documentation supporting
all expenses claimed and clearly identifying each expenditure for which payment is
requested. Supporting documentation must be organized in a manner that clearly relates
expenditures in the supporting documentation to the line items on the payment request form.
Any request for payment that does not clearly identify each expenditure or does not relate
each expenditure to the line items on the payment request form will not be processed and
will be returned to the Grant Recipient for correction and resubmittal.

ii. Payment requests shall identify all amounts of sales tax for which the Grant Recipient and/or
its vendors have or will obtain payment from the North Carolina Department of Revenue.
The NCLWF will not reimburse the Grant Recipient for such amounts.

iii. Each payment request shall include a completed claim form and progress report submitted using
the online grants management software (GMS). The progress report shall describe work
accomplished on the Project and progress toward completing the Project Scope of Work.

Alternate Disbursement of Grant Funds. The NCLWF may, upon request by the Grant Recipient,
disburse Grant funds prior to the Grant Recipient’s actual payment to its vendors if such expenditures
are documented by vendors’ third-party invoices. In order for the NCLWF to disburse Grant funds
to the Grant Recipient based on unpaid third-party invoices, the Grant Recipient must submit the
following documentation.
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i. The Grant Recipient shall acknowledge on the claim form that the claim contains unpaid expenses
to third-party vendors. The Grant Recipient shall also acknowledge that it shall comply with all
terms of this Grant Contract in incurring the expense, has reviewed and approved the unpaid third-
party invoice, and shall certify to the NCLWF that the unpaid third-party invoice will be paid
within three (3) working days of receipt of the disbursed Grant funds.

ii. Payment requests shall be accompanied by appropriate itemized documentation supporting
all expenses claimed and clearly identifying each expenditure for which payment is requested.
Supporting documentation must be organized in a manner that clearly relates expenditures in
the supporting documentation to the line items on the payment request form. Any request for
payment that does not clearly identify each expenditure or does not relate each expenditure
to the line items on the payment request form will not be processed and will be returned to
the Grant Recipient for correction and resubmittal.

iii. Payment requests shall identify all amounts of sales tax for which the Grant Recipient and/or
its vendors have or will obtain payment from the North Carolina Department of Revenue. The
NCLWEF will not reimburse the Grant Recipient for such amounts.

iv. Each payment request shall include a completed claim form and progress report submitted using
the online grants management software (GMS). The progress report shall describe work
accomplished as well as progress toward completing the Project Scope of Work.

The Grant Recipient will confirm in writing to the NCLWF that the required payment has been made within thirty (30)
days of payment.

(d) Limited Grant Funds Disbursement in January, June, July, and December. Funds will not be

(€)

(f)

9)

disbursed during the first week of January, the last three weeks of June, the first week of July, and
the last two weeks of December.

Certification by Licensed Professional. At the option of the NCLWF, payments may be made only
on the certificate and seal of an appropriately qualified licensed professional (e.g., licensed
Professional Engineer) that the work for which the payment is requested has been completed in
accordance with approved plans and specifications, to which certificate shall be attached an estimate
by the construction contractor setting forth items to be paid out of the proceeds of each such payment.
The NCLWF, at its option, may further require a certificate from such appropriately qualified
licensed professional that the portion of the Project completed as of the date of the request for
payment has been completed according to schedule and otherwise as approved by the NCLWF and
according to applicable standards and requirements. However, the NCLWF may, at its discretion,
make payments without requiring such certificates or construction contractor’s estimate, in which
event the Grant Recipient shall furnish the NCLWF a list of and the amounts of items to be paid out
of the payment, or such other evidence as the NCLWF may require.

Payment Based on Progress. The Grant Recipient agrees to proceed with diligence to complete the

Project according to the schedule set out in Exhibit A and shall show appropriate progress prior to
each payment. Payment may be withheld or delayed if the Grant Recipient fails to make progress
on the Project satisfactory to the NCLWF. Amounts withheld shall be reimbursed with subsequent
payments in the event that the Grant Recipient is able to demonstrate an ability to resume satisfactory
progress toward completion of the Project.

Proof of Payment. The Grant Recipient agrees to pay, as the work progresses, all bills for expenses
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(h)

(i)

)

(k)

incurred on the Project and agrees to submit to the NCLWF all such receipts, affidavits, canceled
checks, or other evidence of payment as may be requested from time to time and, when and if
requested by the NCLWF, to furnish adequate proof of payment of all indebtedness incurred on the
Project.

The NCLWEF Retaining Portion of Funds until Project Completion. The NCLWF will withhold
payment from the Grant Recipient in the amount of $25,000 of the Grant until the Grant Recipient
has satisfactorily submitted its grant contract final report.

No Excess Costs. The NCLWF agrees to pay or reimburse the Grant Recipient only for reasonable
costs actually incurred by the Grant Recipient that do not exceed the funds budgeted for the Project
in Exhibit B.

Period for Incurring Expenditures. The NCLWF will reimburse the Grant Recipient for allowable
Project expenditures that are incurred by the Grant Recipient or its vendors only during the period
between the Award Date and the Expiration Date of the Grant Contract. The NCLWF will not
reimburse the Grant Recipient for Project expenditures that are not incurred during this period.

Costs of Project Administration. The NCLWF agrees to reimburse the Grant Recipient for
administrative costs consisting only of costs of labor for administrative work conducted exclusively
on this Project. The Grant Recipient’s requests for such payment shall be made under the Project
Administration line item of Exhibit B and shall conform to the following.

i. Costs allowable under the Project Administration line item shall be only reasonable costs of
labor needed to comply with the general conditions of the Grant Contract (e.g., progress reports,
payment requests, preparing the grant contract final report, revisions to the Grant Contract).
Allowable Project Administration labor costs may include any of the following:

(a) compensation to the Grant Recipient’s employees, plus the Grant Recipient’s cost of paying
benefits on such compensation (i.e., employees’ pay times an audited or auditable benefits
multiplier);

(b) compensation to the Grant Recipient’s independent contractors (e.g., temporary office
support), payable at the Grant Recipient’s actual cost, without application of a benefits
multiplier; and/or

(c) cost of professional services contracted by the Grant Recipient (e.g., engineering firm or
consultant), payable at the Grant Recipient’s actual cost.

ii. Costs of any other work described in the Project Scope of Work in Exhibit A are not allowable

under the Project Administration line item.

9, Grant Withdrawal for Failure to Enter into a Construction Contract. Pursuant to N.C.G.S. §143B-

135.238(f), if the Project includes construction, this Grant award shall be withdrawn if the Grant Recipient fails to
enter into a construction contract for the Project within one year after the Award Date, unless the NCLWF’s Board
of Trustees finds that the Grant Recipient has good cause for the failure. If the Trustees find good cause for the Grant
Recipient’s failure, the Trustees must set a date by which the Grant Recipient must take action or forfeit the Grant.

10. Refunds, Reversion of Unexpended Funds, and Reduction of the Grant based on Construction Cost

less than Budgeted Construction Cost.

(@) Refunds. The Grant Recipient shall repay to the NCLWF any compensation it has received that
exceeds the payment to which it is entitled herein, including any interest earned on funds reimbursed

pursuant to the Grant Contract.
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11.

12.

(b) Reversion of Unexpended Funds. Any unexpended Grant monies shall revert to the NCLWF upon
termination of the Grant Contract.

(c) Reduction of the Grant based on Construction Cost less than Budgeted Construction Cost. The
NCLWF may reduce the Grant amount if the Grant Recipient expects actual construction costs to be
less than budgeted construction costs, as follows:

I. the Grant Recipient shall provide to the NCLWF construction contract pricing information
consisting of at least a statement of the scope of the construction work, agreed-upon
constructor or vendor pricing for the construction work, and a total anticipated construction
cost based on the pricing;

ii. the Grant Recipient shall deliver the construction contract pricing information to the NCLWF’s
Contract Administrator within thirty (30) days of executing a construction contract for the
Project; and

iii. the NCLWF may, at its discretion after comparing the total anticipated construction cost with
the Grant Contract project budget, choose to reduce the Grant. If the NCLWF chooses to reduce
the Grant, the NCLWF’s Contract Administrator will prepare an amendment to the Grant
Contract for this purpose, and the NCLWF will approve requests for reimbursement of the
Grant Recipient’s construction costs only after the amendment has been signed by both the
Grant Recipient and the NCLWF.

Reporting Requirements. Beginning three (3) months after the Effective Date, the Grant Recipient must submit
to the NCLWF a quarterly report on the status of the Project, via the appropriate form provided on the Fund’s
online grant management system. In addition, N.C.G.S. Chapter §143C, Avrticle 6, Part 3 and Title 09, Subchapter
3M of the North Carolina Administrative Code (N.C.A.C.) require each Grant Recipient of State funds to comply
with certain reporting requirements, as applicable. The Grant Recipient must also provide the required
documentation as set forth in Exhibit C1. The Grant Recipient shall submit to NCLWF’s Contract Administrator
a grant contract final report via the appropriate form available on NCLWF’s website and on the NCLWF grant
management system (GMS). If the grant contract final report is not acceptable to the NCLWF, the NCLWF shall
return it to the Grant Recipient for revision. Final payment will not be made until the grant contract final report
is acceptable to the NCLWF.

Notice: Contract Administrators. All notices, requests, or other communications permitted or required to be

made under this Grant Contract shall be given to the respective Contract Administrator. Notice shall be in writing, signed
by the Party giving such notice. Notice shall be deemed given three (3) business days next following the date when
deposited in the mail, postage prepaid, registered, or certified mail, return receipt requested, unless another form is
otherwise noted herein.

13.

Signature Warranty. Each individual signing below warrants that he or she is duly authorized to sign this

Contract for the respective party, and to bind said party to the terms and conditions of this Grant Contract.

(The remainder of this page is intentionally left blank)
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IN WITNESS WHEREOF, the Grant Recipient and the Fund have executed this Grant Contract in one (1)
original as of the Effective Date. One original shall be retained by the Fund and a copy of the original will be sent to the
Grant Recipient. If there is any controversy among the documents, the document on file in the Fund’s office shall control.

GRANT RECIPIENT:

By:
Name:
Title:
APPROVED AS TO FORM:
Town Attorney
NCLWE:

NORTH CAROLINA LAND AND WATER FUND

Name: John B. Wilson, Jr.
Title: Chairman, Board of Trustees

By:
Name: William B. Summer
Title:  Executive Director

(The remainder of this page is intentionally left blank)
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EXHIBIT A
NCLWF PROJECT NO. 2021-401

Stream of the Project Site: UT to Beaver Creek

Water bodies downstream: Beaver Creek, Jordan Lake

River basin: Cape Fear

County: Wake

Amount requested from NCLWF: $409,658
NCLWEF approved grant amount up to: $409,658
Total matching contributions: $276,500

Total project budget: $686,400

Percent match: 40%

Grant award date: September 15, 2021

Related NCLWF-funded projects The project site is in a Town of Apex park purchased with an NCLWF grant
where the 57 acres Seymour tract was secured as project number 2004A-001

Project Site: The Project Site is approximately 2,400 linear of a unnamed tributary of Beaver Creek on Town of
Apex property within Apex Nature Park.

Stream Condition: The stream in the project area is moderately unstable. Riparian vegetation at certain points
along the reach show evidence of trampling as disc golf users have repeatedly accessed the waters’ edge.

Project Summary: The Town of Apex is requesting $409,658 from the NC Land and Water Fund to complete a
stream restoration project of 2,400 linear feet on an incised and laterally unstable unnamed tributary (UT) to Beaver
Creek. Much of the restoration work will be conducted in a Town park that had been purchased and placed under
conservation easement in 2005.

Scope of Work, The Grant Recipient shall conduct and complete the activities given below:

. Consult with relevant permitting and regulatory agencies

. Draft and complete engineering designs and plans

. Secure all required local, State, and Federal permits

. Secure conservation agreements on riparian areas (much of this work completed under previous grant)
. Construct project per engineering design and plans

. Develop educational features

. Manage the project in total and report to the Fund

~NoO ok, WN B

Special Grant Contract Conditions:

1. The Grant Recipient shall provide or otherwise ensure that the matching funds identified in Exhibit B are
provided to the project.

2. Stream restoration, enhancement, and stabilization designs and their implementation must provide for
permanently vegetated riparian buffers and permanent legal protection of the riparian buffers in accordance with
the following.

(@) Riparian buffer widths, areas, and vegetation. Except as otherwise provided in these Special Contract
Conditions, riparian buffers must be vegetated with protected existing vegetation and/or new planted
vegetation established to become permanent over the entire buffer area in accordance with the following.
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i.Widths and areas of riparian buffers: The widths and areas of vegetated riparian buffers are given in the
Schedule of Properties for Legal Protection of Riparian Buffers.

Schedule of Properties for Legal Protection of Riparian Buffers
Stream Right Stream Left
Protected
Stream | Protected Stream Protected | Protected
No. Property Owner PIN Frontage Buffer E?:ggr Frontage Buffer Buffer
(LF) Width (acres) (LF) Width Area
(feet) (feet) (acres)
1 | Town of Apex 0721778068 800 76 14
2
3
4
5
6
7
8
9
Totals 800 76 14
Average protected buffer widths

ii. Woody vegetation along stream banks. Along restored streambanks and protected existing streambanks,
native woody vegetation must be protected or established at a density such that vegetation will reach a
survival rate of at least 320 trees per acre. Native woody vegetation must be protected or established from
the top of each protected or restored streambank outward to widths of at least 50 feet perpendicular to the
streambank.

(b) Permanent legal protection of riparian buffers. Real properties on which vegetated riparian buffers are to be
provided must be protected permanently by legal instruments conforming to N.C.G.S. Chapter 121, Article
4, and N.C.G.S. Chapter 143B, Article 2, Part 41 (see Exhibit F and Section 5 of this Grant Contract). Real
properties of the Project Site and corresponding land areas to be permanently protected are given in the
Schedule of Properties for Legal Protection of Riparian Buffers.

3. The Grant Recipient shall permanently restrict uses on each property identified in the Schedule of Properties for
Legal Protection of Riparian Buffers, as follows.

(a) Properties owned by the Town of Apex. Permanent property restrictions needed to implement the Project
shall be in the form of recorded declarations of covenants of land-use restrictions that provide for the State
of North Carolina to have rights of enforcement of the declarations of covenants. Declarations of covenants
shall be substantially in a form of the document approved and signed as-to-form by the NCLWF. The Grant
Recipient is responsible to accomplish and complete the following for these properties:

i. submit to the NCLWF a letter of intent from the Town of Apex indicating its intent to enter into
permanent land-use restrictions on Town of Apex-owned properties identified in the Schedule of
Properties for Legal Protection of Riparian Buffers to protect portions of properties needed to
implement this Project. This letter shall describe the properties and the portions of the properties to be
protected, shall state that the Town of Apex intends to enter into permanent land-use restriction to
protect land that is part of the Project Site, and shall be signed by the Town of Apex. The NCLWF will
approve the Grant Recipient’s requests for payment of any costs only after receiving such a letter;
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ii. prepare and execute a declaration of covenants of land-use restrictions for each property and record
each executed declaration with the Wake County Register of Deeds; and

iii. provide a copy of each recorded declaration to the NCLWF. The NCLWF will approve the Grant
Recipient’s requests for payment of any costs for construction only after receiving all recorded
declarations.

The Grant Recipient shall secure applicable Federal and State permits before the start of construction and submit
copies of the permits to the NCLWF. The NCLWF shall approve requests for payment of the Grant Recipient’s
construction costs only after receiving copies of applicable Federal and State permits.

In accordance with Water Quality Certification No. 3885, before construction begins the Grant Recipient shall
submit a Pre-Construction Notification (PCN) form and three (3) copies of the Project plans and specifications
to the North Carolina Division of Water Resources (DWR) 401 Certification Program for review. The Grant
Recipient shall follow the latest guidelines on DWR’s website (http://portal.ncdenr.org/web/wa/swp/ws/401) for
the types of information to submit to DWR for review. The Grant Recipient shall name the NCLWF as the “agent”
on the PCN form and shall send a copy of the PCN form to the NCLWF at the same time the form is sent to
DWR.

In conducting this Project, the Grant Recipient shall employ principles for restoring streams that have been
established by the DWR 401 Certification Program. The Grant Recipient shall work with staff of the DWR 401
Certification Program to provide a Project design that, to the extent practicable, re-establishes the structure,
function, and self-sustaining behavior of the Project reach of stream to those that existed before the stream reach
was disturbed. NCLWF will release funds for reimbursing the Grant Recipient for construction only after
receiving a letter from the DWR 401 Certification Program stating that either: (a) the Project design is capable
of restoring the stream reach, or (b) if, in the opinion of the DWR 401 Certification Program, restoration of the
full stream reach is not practicable but the Project design is capable of enhancing portions of the reach that cannot
be restored. If DWR does not provide such a letter within 30 days from receiving the PCN and Project design
(plans and specifications) from the Grant Recipient, then NCLWF will deem the design meets the requirements
of the DWR 401 Water Quality Certification Program. Definitions used by the DWR 401 Certification Program
are given in Exhibit D.

The following General Terms and Conditions in Exhibit E do not apply to this Grant Contract: none.
Other conditions special to this grant:

a. A plan describing Park activities such as frisbee golf be managed and planned so that riparian areas
of the project area not be disturbed is to be provided to the Fund.

Project Schedule

1.

Construction Contract Date: September 15, 2022 (one year after the Contract Award Date). The Grant
Recipient shall enter into a construction contract by this date for the work identified as construction in Exhibit
A. Failure to enter into a construction contract by this date will result in withdrawal of the Grant, unless the
NCLWF’s Board of Trustees has found that the Grant Recipient had good cause for such failure and the Board
of Trustees has set a date by which the Grant Recipient must take action.

Contract Expiration Date: November 30, 2023. The Grant Recipient shall complete the Project Scope of Work
and submit the grant contract final report (Grant Contract Section 10 and as otherwise specified in Exhibit A) by
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http://portal.ncdenr.org/web/wq/swp/ws/401

this date. The NCLWF will not reimburse the Grant Recipient for Project costs incurred after this date.
3. Reimbursement Date: December 14, 2023. The NCLWF must receive the Final Request for Payment for the
Project by this date. The NCLWF will not accept or process for payment any request for payment received after

this date. The NCLWF will not reimburse the Grant Recipient for costs incurred after the Contract Expiration
Date.

(The remainder of this page is intentionally left blank)
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EXHIBIT B

NCLWF PROJECT NO. 2021-401

PROJECT BUDGET
NCLWF Grant Matching Total Item
Item Funds! Funds? Budget
1. Design and permitting $60,000 $50,000 $110,000
2. [Easement preparation and recordation $0 $0 $0
3. Construction $338,250 $169,148 $507,398
4. Construction administration/observation $0 $17,500 $17,500
5. Construction contingency? $0 $0 $0
6. Monltorlng, data collection, data evaluation $0 $0 $0
and analysis
7. Value of easements to be donated* $0 $22,602 22,602
8. Project administration $0 $17,500 $17,500
9. Monitoring $11,408 $0 $
Total Project Budget $409,658 $276,750 $686,408
% of Total Project Budget 60% 40% 100%
Notes:

To obtain payment, the Grant Recipient must submit itemized documentation substantiating direct costs incurred in
implementing the project.

2Matching funds are contributed by: Town of Apex, $276,500.

3Construction contingency funds allow the project to cover unanticipated construction costs, often resulting from
unexpected conditions encountered during construction. Construction contingency funds shall not be used for work
that is not construction (e.g., design or construction administration) nor for construction that is not part of the project
scope of work (e.g., add-on work). Construction contingency funds may be disbursed only after the Grant Recipient
has demonstrated to the NCLWF that it has expended 100 percent of funds in Construction line items, 100 percent of
local matching funds, and at least 90 percent of all other matching funds, including matching grant and/or loan funds.

“The value of a conservation easement (or other legal instrument acceptable to the NCLWF) donated to the project
by a property owner or acquired by the Grant Recipient may be claimed as matching funds contributed to the project
only after the Grant Recipient has provided to the NCLWF all of the following information for that donated easement:

(a) calculated area of the easement;
(b) copy of the easement document as recorded by the county register of deeds; and
(c) basis for the claimed value of the easement, which may be in the form of:

i. current property tax valuation assessed by the Wake County Tax Assessor’s Office showing
total value of land and/or improvements, if any, with indicated year of the actual assessment.
This option is available for land acquisitions for which the total price for any given parcel
does not exceed $100,000. An appraisal is required if the total value of any given parcel
exceeds $100,000. See additional details on appraisal requirements below; or

ii. if a recent appraisal has been prepared, the appraisal summary may be used, instead of the
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tax valuation.

Appraisal Requirements. Appraisals are required if the total value of any given parcel exceeds $100,000 and must be
satisfactory to the NCLWF, performed by an independent certified appraiser acceptable to the NCLWF, and consistent
with regulations or policies of the State Property Office (SPO) and policies of the NCLWF, specifically in the “complete
summary appraisal” format in accordance with Uniform Standards of Professional Appraisal Practice (USPAP). Two
(2) appraisals are required if the value of the property is greater than $500,000.00. All Appraisals should be forwarded
to the NCLWF as soon as possible, but no later than 60 days prior to the anticipated closing date. The Appraisal
should reflect the fair market value of the property. All Appraisals are subject to review by the SPO. At the discretion
of the NCLWF, the Grant Recipient may be required to amend or update the Appraisal. The Grant Recipient specifically
acknowledges that NCLWF’s acceptance of the matching funds value for the land acquisition is contingent upon approval
of the appraised value by the SPO. All Appraisals must be ordered in consultation with the NCLWF’s Real Property
Agent in the State Property Office. Provide two (2) originals of each Appraisal obtained. NCLWF must be
included as an authorized user of the Appraisal.

(The remainder of this page is intentionally left blank)
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EXHIBIT C
NCLWF PROJECT NO. 2021-401

Pre-Disbursement Checklist

Documents to Be Submitted to NCLWF Before any Funds will be Disbursed under the Grant

Requirement

Description/What to Submit

Submit before first request for payment

1 | Authorization to Does not apply to this contract.
obligate*

2 | Matching funds** | Proof of availability of matching funds included in the project budget.

3 | Easements and/or | Letters of intent from property owners.
declarations of
covenants Letter from the holder of the easements stating that it accepts this role and its

responsibilities.

4 | Documents in Documents as identified in Exhibit A “Special Contract Conditions” (if any) as
Exhibit A required prior to the release of NCLWF funds.

Submit before first request for construction payment

5 | Easements and/or | Copies recorded easements and/or declarations of covenants for the properties in
declarations of Schedule of Properties for Legal Protection of Riparian Buffers in Exhibit A. Each
covenants easement and each declaration of covenants is subject to review and acceptance by

NCLWEF.

6 | Construction Provide a copy of each applicable Federal or State permit issued for construction, or

permits written documentation from the appropriate State agency that construction of the
Project does not require a Federal or State permit.

7 | Construction Within 30 days of executing a construction contract for the Project, submit construction
contract pricing contract pricing information consisting minimally of a statement of the scope of the
information construction work, agreed-upon constructor or vendor pricing for the construction work,

and a total anticipated construction cost based on the pricing. (Refer to Section 10 of the
Grant Contract.)

8 | Documents in Documents as identified in Exhibit A “Special Contract Conditions™ (if any) as
Exhibit A required prior to the release of NCLWF funds.

Submit before or accompanying request for final payment

9 | Grant contract Report per Grant Contract Section 10.
final report

10 | Easements and/or | Schedule of Properties for Legal Protection of Riparian Buffers in Exhibit A. Each
declarations of easement and each declaration of covenants is subject to review and acceptance by
covenants NCLWEF.

11 | Documents in Documents as identified in Exhibit A “Special Contract Conditions” (if any) as
Exhibit A required prior to the release of NCLWF funds.

* Examples of proof of authorization to obligate include:
¢ resolution of the governing board to obligate
o certified copy of board meeting minutes documenting giving of authority to obligate
**Examples of proof of availability of matching funds include:
e grants from other sources:
- copy of grant agreement
- copy of grant award letter
e |ocal agency matching funds:
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- resolution of the governing board

- budget showing allocation of matching funds to the Project, accompanied by a certified copy of board
meeting minutes approving the budget or by a certified copy of board meeting minutes authorizing use
of local matching funds for the Project

- certified copy of board meeting minutes attesting to the use and amount of local funds for match

- letters from other sources of matching funds attesting to contribution of the funds

e value of conservation easements to be donated:

- current properties’ fair market tax valuations assessed by the county tax assessor’s office, prorated to
apply only to the areas of the permanent conservation easements to be recorded for this project; or

— appraisals, prepared and signed by a North Carolina-licensed appraiser, of the diminution of properties’
fair market values as a result of being encumbered by permanent conservation easements required for
this project.

(The remainder of this page is intentionally left blank)
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EXHIBITC.1

ASSURANCES FOR NON-FEDERALLY FUNDED CONTRACTS

Exhibit C.1 applies only to grant recipients that are nonprofit corporations.

(The remainder of this page is intentionally left blank)
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EXHIBIT D
ADDITIONAL DEFINITIONS

The definitions set forth in N.C.G.S. Chapter 143C shall apply to this Grant Contract except as otherwise provided
herein below. The definitions provided by 09 N.C.A.C. 03M shall apply to this Grant Contract to the extent they are
not in conflict with N.C.G.S. Chapter 143C or this Grant Contract. In the event of conflict, N.C.G.S. Chapter 143C
shall control over 09 N.C.A.C. 03M, and this Grant Contract shall control over N.C.G.S. Chapter 143C.

1.

10.

“Grant Contract” means a legal instrument that is used to reflect a relationship between the Grantor and the
Grant Recipient and is used interchangeably herein with the term “Contract.”

“Construction contract” means a legally binding agreement between the Grant Recipient and another party
for implementing construction work described in the project scope of work given in Exhibit A.

“Enter into a construction contract” means signature of a construction contract by both the Grant Recipient
and another party for the construction work described in the project scope of work given in Exhibit A.

“Grant” and “grant funds” as defined in N.C.G.S. §143C-6-23 means State funds disbursed as a grant by a
State agency; however, the terms do not include any payment made by the Medicaid program, the State
Health Plan for Teachers’ and State Employees, or other similar medical programs. For purposes of this Grant
Contract, both “grant” and “grant funds” shall be referred to as the Grant that is provided to the Grant
Recipient to carry out the objectives of the Grant Contract.

“Grantee” as defined in the N.C.G.S. § 143C-6-23 means a non-State entity that receives State funds as a
grant from a State agency but does not include any non-State entity subject to the audit and other reporting
requirements of the Local Government Commission. For purposes of this Grant Contract, however, a
“grantee” as defined in N.C.G.S. §143C-6-23 shall be referred to as the Grant Recipient and the term
“grantee” shall mean and refer to an entity that is the recipient of an interest in real property.

“Grantor” means an entity that provides resources, generally financial, to another entity in order to achieve a
specified goal or objective. For purposes of this Grant Contract, the Grantor is the NC Land and Water Fund.

“Stream enhancement” means the process of implementing certain stream rehabilitation practices in order to
improve water quality and/or ecological function. These practices typically are conducted on the stream bank
or in the flood prone area. An enhancement procedure may include fencing cattle out of a stream and re-
establishing vegetation in order to provide streambank stability. These types of practices should be conducted
only on a stream reach that is not experiencing severe aggradation or erosion. Enhancement also may include
placing in-stream habitat structures, provided that the in-stream structures do not affect the overall dimension,
pattern, or profile of a stream that is in dynamic equilibrium.

“Stream restoration” means the process of converting an unstable, altered, or degraded stream corridor
including adjacent riparian zone and flood prone areas, to its natural or referenced, stable conditions
considering recent and future watershed conditions. This process also includes restoring the geomorphic
dimension, pattern, and profile and biological and chemical integrity, including transport of water and
sediment produced by the stream’s watershed in order to achieve dynamic equilibrium.

“Stream stabilization” means the in-place stabilization of a severely eroding streambank. Stabilization
techniques that include “soft” methods or natural materials (such as root wads, rock vanes, and vegetated crib
walls) may be considered as part of a restoration design. However, stream stabilization techniques that rely
heavily on “hard” engineering, such as concrete-lined channels, rip rap, or gabions, to stabilize streambanks
will not be considered to be stream restoration or stream enhancement.

“State agency” shall mean a unit of the executive, legislative, or judicial branch of State government, such
as a department, institution, division, commission, board, council, or The University of North Carolina. The
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term does not include a unit of local government or a public authority. For purposes of this Grant Contract,
both the North Carolina Department of Natural and Cultural Resources and the NC Land and Water Fund are
State agencies.

11. For purposes of this Grant Contract, a “Subgrantee,” as defined in N.C.G.S. §143C-6-23, and “Subrecipient,”

as defined in 09 NCAC 03M .0102 and applicable to 09 N.C.A.C. 03M, shall be referred to as a “Sub-grant
Recipient.”

(The remainder of this page is intentionally left blank)
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EXHIBIT E
GENERAL TERMS AND CONDITIONS

A. Affirmative Covenants

1 Title. If the property right to be acquired is fee title, the Grant Recipient shall acquire good and marketable title
to the Property free and clear of any liens, other charges, or encumbrances that would materially affect the use of the
Property as intended under this Grant Contract.

2. No Mitigation. The Grant Recipient shall not use the Property or any portion thereof to satisfy compensatory
mitigation requirements under 33 USC § 1344 or N.C.G.S. §143-214.11.

3. Right of Entry and Inspections. The Grant Recipient shall permit NCLWF’s representatives to enter the
Property for inspection of the Property and to enter any other premises of the Grant Recipient associated with the
activities of the Grant Recipient pursuant to the Grant, including to review books and records in any way related to
the Grant or the Property.

4, Retention, Operation, Maintenance and Use.

(@) The Grant Recipient agrees to complete the Project as approved by the NCLWF. The descriptions,
purpose, schedules, scope of work, and budgets set out in Exhibits A and B, and accompanying or related
plans, specifications, estimates, procedures, and maps submitted to the NCLWF by the Grant Recipient
are the foundation of this Grant Contract. Only changes deemed non-material in type by the Executive
Director may be made without the consent of the NCLWF’s Board of Trustees.

(b) For a period of ten (10) years after Project completion, the Grant Recipient agrees to maintain and
manage, at maximum functional utility, the end product of the Project. The Grant Recipient shall inspect
the Project on a routine basis and make routine repairs to restore the infrastructure to its full function
within two (2) weeks of the need for the repairs. The Grant Recipient shall make additional inspections
following major storm events and shall make all necessary repairs to return the infrastructure to its full
function within the sooner of four (4) months after the major storm event or as soon as is commercially
practicable after the major storm event.

(c) Property acquired, developed, or improved with grant assistance from the NCLWF shall be retained
and used for the purposes identified in Exhibit A, and the Grant Recipient hereby agrees to file or record
such restrictions as may be required to ensure such continued use and such restrictions shall be in form
and substance satisfactory to the NCLWF.

(d) If at some future date, the NCLWF and the Grant Recipient agree in writing that the Project should no
longer continue on as property(ies) of the Project Site, then Grant Recipient will abandon the Project and
allow such property to return to its natural state.

5. Signage. If funds are available in the Grant Contract at the end of the Project, the Grant Recipient agrees to
post signs, acknowledging NCLWF as the source of monies for conservation of the Property, on publicly visible areas
of those Properties that have public access and/or where private property owners are amenable to signage.

6. Publicity. To the extent possible, the Grant Recipient will use its best efforts to appropriately publicize the
Project’s benefits to the general public and to local government and State representatives, including the role of the
NCLWEF in the funding and development of the project.

7. Conflicts of Interest. The Grant Recipient shall at all times comply with the Grant Recipient’s conflict of
interest policy.
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8. Compliance with Reporting Requirements. The Grant Recipient shall comply with the reporting requirements
contained in Section 9 of the Grant Contract, and in N.C.G.S. Chapter 143C, Article 6, Part 3, and 09 N.C.A.C. Subchapter
03M-Uniform Administration of State Grants, including audit oversight by the Office of the State Auditor, the
provision of access to the accounting records by both the funding entity and the Office of the State Auditor in
accordance with N.C.G.S. §147-64.7, and availability of audit work papers in the possession of any auditor of any
recipient of State funding. If a Grant Recipient has not met these reporting requirements and fails to submit revised
reports in accordance with a grantor agency determination letter, the grantor agency shall suspend further payments
to the Grant Recipient and report the Grant Recipient to the Office of the State Auditor and the Office of the State
Controller.

9. Books and Records. The Grant Recipient agrees to maintain and make available for inspection by the NCLWF,
at all reasonable times, all documents, books, and records of all expenditures for costs applicable to this Grant Contract,
and to submit properly certified billings for such costs on forms prescribed by the NCLWF and supported by detailed
data sheets which will facilitate the audit of the Grant Recipient’s records. Further, the Grant Recipient shall maintain
all Grant records for a period of five (5) years or until all audit exceptions have been resolved, whichever is longer.

10. Additional Requirements. The Grant Recipient shall comply with all legal requirements applicable to the use
of the Grant funds.
11. Permits and Approvals. All required regulatory approvals to use the Property and the Conservation Easement

area in accordance with Exhibit A have or will be obtained.

12, Compliance with Laws. The Grant Recipient agrees to perform and maintain the Project in compliance with
all Federal, State, and local laws and regulations, including, without limitation, environmental, zoning, and other land
use laws and regulations. The Grant Recipient agrees to take reasonable steps to advise Project participants that they
shall comply in the same manner.

13. Insurance. The Grant Recipient agrees to keep structures or improvements of any sort constituting the
Project fully insured at all times during construction and to keep fully insured all building materials at any time
located on the Project. The Grant Recipient will ensure that all contractors furnish adequate payment and performance
bonds.

14. No Pollution Credits. If the Project enables the Grant Recipient to qualify for pollution credits by reducing
the discharge of phosphorus, nitrogen, or any other nutrient or pollutant below, or further below, applicable regulatory
limits, or otherwise (“Pollution Credits™), the Grant Recipient shall not sell, trade, or give to another person or entity
that percentage of any resulting Pollution Credits achieved by the Project corresponding to the percentage of the
Project costs provided by the NCLWF.

15. Material Modifications. Any proposed material modification of the Project shall be subject to approval by
the NCLWF.

16. Data Requests. If the NCLWF so requests, the Grant Recipient shall provide data to the North Carolina
Rural Economic Development Center’s Water Resources Inventory and Data Management Project and/or to the North
Carolina Geographic Information Coordinating Council’s NC One Map Project.

17. Conservation Easement or Other Land Use Restrictions. The Grant Recipient shall obtain Conservation
Easements or other land use restrictions for this Project satisfactory to the NCLWF in its sole discretion.

18. Boundary Marking of Riparian Buffer Easement Areas. The Grant Recipient shall mark the outside limits
of riparian buffer conservation easement areas in a manner that is clearly visible and identifiable as the limit of the
easement area.
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B. Representations and Warranties

In order to induce the NCLWF to enter into this Grant Contract and to make the Grant as herein provided,
the Grant Recipient after reasonable inquiry makes the following representations, warranties, and covenants, which
shall remain in effect after the execution and delivery of this Grant Contract and any other documents required
hereunder, any inspection or examinations at any time made by or on behalf of the NCLWF, and the completion of
the Project by the Grant Recipient:

1 No Actions. There are no actions, suits, or proceedings pending, or to the knowledge of the Grant Recipient
threatened against or affecting the Grant Recipient before any court, arbitrator, or governmental or administrative body
or agency that might affect the Grant Recipient’s ability to observe and perform its obligations under this Grant Contract.

2. No Untrue Statements. Neither this Grant Contract nor any information, certificate, statement, or other
document furnished by the Grant Recipient in connection with the Grant contains any untrue statement of a material
fact or omits disclosure of a material fact that affects a property(ies) of the Project Site, the Conservation Easement,
or the ability of the Grant Recipient to perform this Grant Contract.

3. Validity of Grant. Upon execution and delivery of this Grant Contract, it will be a valid and binding
agreement, enforceable in accordance with the terms thereof.

4. Zoning. The present and proposed use of the Property, including, without limitation, the purpose of the
Conservation Easement, is in compliance with all applicable zoning ordinances, and all applicable municipal and other
governmental and regulatory approvals have been or will be obtained for the use and for operation of the Property
according to this Grant Contract.

5. Tax Exempt Status. As applicable, the Grant Recipient shall maintain tax-exempt status under Section 501(c)
(3) of the Internal Revenue Code of 1986, as amended (or any successor section) and the regulations promulgated there
under (the “Code”) and shall notify the NCLWF within thirty (30) days upon any change in its status under the Code.

C. Termination: Events of Default

1 Termination by Mutual Consent. The Parties may terminate this Grant Contract by mutual written consent
with sixty (60) days prior notice, or as otherwise provided by law.

2. Termination for Cause. The happening of any of the following, after the expiration of any applicable cure
period without the cure thereof, shall constitute an event of default (“Event(s) of Default”) by the Grant Recipient of its
obligations to the NCLWF, and shall entitle the NCLWF to exercise all rights and remedies under this Grant Contract
and as otherwise available at law or equity.

(@) Property Unsuitable. A determination by the NCLWEF, prior to the disbursement of the Grant funds,
that a property(ies) of the Project Site is unsuitable for the purposes of the Grant Contract.

(b) Unsuitable Use. A property(ies) of the Project Site is used in a manner materially inconsistent with the
purposes of this Grant Contract or the Project.

(c) Default in Performance. The default by the Grant Recipient in the observance or performance of any of
the terms, conditions, or covenants of this Grant Contract; provided, however, that no such default shall
occur until the Grant Recipient has been given written notice of the default and 30 days to cure have
elapsed.

(d) Misrepresentation. If any representation or warranty made by the Grant Recipient in connection with the
Grant or any information, certificate, statement, or report heretofore or hereafter made shall be untrue or
misleading in any material respect at the time made.

NCLWF 2021- 401; Town of Apex — UT to Beaver Creek Stream Restaration (design & construction); 22

Restoration for Local Government & Non-Profits Template; R Page 51 - ated 10-2-21




(e) Eligibility of Grant Recipient. If the Grant Recipient ceases to be qualified to receive Grant funds, is
dissolved, or otherwise ceases to exist.

() Failure to Monitor Conservation Easement. If the Grant Recipient fails to notify the NCLWF of any
potential violation of the Conservation Easement reasonably known to the Grant Recipient within a
reasonable period of time so as to avert or cure any potential violation.

(9) Abandonment of the Project. If the Grant Recipient abandons or otherwise ceases to continue to make
reasonable progress towards completion of the Project.

D. The NCLWEF’s Rights and Remedies

If an Event of Default shall occur, the NCLWF shall have the following rights and remedies, all of which are
exercisable at the NCLWF’s sole discretion, and are cumulative, concurrent, and independent rights.

1. Project Termination. If an Event of Default occurs, the NCLWF may, at its discretion, suspend and/or
terminate all obligations of the NCLWF hereunder. If, in the judgment of the NCLWF, such failure was due to no
fault of the Grant Recipient, amounts required to resolve at minimum costs any irrevocable obligations properly
incurred by the Grant Recipient shall, in the discretion of the NCLWF, be eligible for assistance under this Grant
Contract.

2. Additional Remedies. If an Event of Default occurs, the NCLWF shall have the power and authority,
consistent with its statutory authority: (a) to prevent any impairment of the Project by any acts that may be unlawful
or in violation of this Grant Contract or any other item or document required hereunder, (b) to obtain title to or
otherwise preserve or protect its interest in the Project and any property acquired with Grant funds, (c) to compel
specific performance of any of the Grant Recipient’s obligations under this Grant Contract, (d) to obtain return of all
Grant Funds, including equipment if applicable and/or (e) to seek damages from any appropriate person or entity.
The NCLWEF, or its designee, may also, at the NCLWF’s sole discretion, continue to complete the Project, or any
portion thereof deemed appropriate by the NCLWF, and the Grant Recipient shall cooperate in the completion of the
Project. The NCLWF shall be under no obligation to complete the Project.

3. Non-waiver. No delay, forbearance, waiver, or omission of the NCLWF to exercise any right, power, or remedy
accruing upon any Event of Default shall exhaust or impair any such right, power, or remedy or shall be construed to
waive any such Event of Default or to constitute acquiescence therein. Every right, power, and remedy given to the
NCLWF may be exercised at any time and as often as may be deemed expedient by the NCLWF.

E. Miscellaneous

1 Modification. This Grant Contract may be rescinded, modified, or amended only by written agreement executed
by all Parties hereto.

2. Benefit. This Grant Contract is made and entered into for the sole protection and benefit of the NCLWF, the
State, and the Grant Recipient, and their respective successors and assigns, subject always to the provisions of Section
E.8 of this Exhibit E. Except for the State, there shall be no third-party beneficiaries to this Grant Contract.

3. Further Assurance. In connection with and after the payment of Grant funds under this Grant Contract, upon
the reasonable request of the NCLWF, the Grant Recipient shall execute, acknowledge, and deliver or cause to be
delivered all such further documents and assurances, and comply with any other requests as may be reasonably required
by the NCLWF or otherwise appropriate to carry out and effectuate the Grant as contemplated by this Grant Contract and
the purposes of the Conservation Easement.
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4. Compliance by Others. The Grant Recipient shall be responsible for compliance with the terms of this Grant
Contract by any Sub-grant Recipient, including but not limited to, a political subdivision, public agency, or qualified non-
profit organization to which funds or obligations are transferred, delegated, or assigned pursuant to this Grant Contract.
Delegation by the Grant Recipient to a Sub-grant Recipient of any duty or obligation hereunder does not relieve the Grant
Recipient of any duty or obligation created hereunder. Failure by such Sub-grant Recipient to comply with the terms of
this Grant Contract shall be deemed failure by the Grant Recipient to comply with the terms of this Grant Contract. Any
such delegation of duties or obligations shall be in writing, signed by the Grant Recipient and Sub-grant Recipient, shall
be in accordance with Section E.8 of this Exhibit E, and shall contain an affirmative covenant by the Sub-grant Recipient
that it shall abide by the rules set forth in Title 09, Subchapter 03M of the North Carolina Administrative Code.

5. Independent Status of the Parties. The Parties are independent entities and this Grant Contract shall not create
a partnership or joint venture between the Parties. Further, the Grant Contract shall not in any way be interpreted or
construed as making the Grant Recipient, its agents, or employees, to be agents or representatives of the NCLWF. The
Grant Recipient is and shall be an independent contractor in the performance of this Grant Contract and as such shall
be wholly responsible for the work to be performed and for the supervision of its agents and employees. In no event
shall the NCLWF be liable for debts or claims accruing or arising against the Grant Recipient. The Grant Recipient
represents that it has, or shall secure at its own expense, all personnel required in the performance of this Grant Contract.
Such employees shall not be employees of, nor have any individual contractual relationship with, the NCLWF.

6. Indemnity. The Grant Recipient agrees, to the fullest extent permitted by law, to release, protect, indemnify,
and hold harmless the State, the NCLWEF, its Trustees, employees, agents, and assigns against any and all claims, losses,
liabilities, damages, and costs, including reasonable attorney fees, that result from or arise out of: (a) damages or injuries
to persons or property caused by the negligent acts or omissions of the Grant Recipient, its employees, agents, or assigns
in use or management of the Property; (b) use or presence of any hazardous substance, waste, or other regulated material
in, under, or on the Property; or (c) the performance of the Grant Recipient’s duties under this Grant Contract. The
obligations under this Section are independent of all other rights or obligations set forth herein. This indemnity shall
survive the disbursement of the Grant funds, as well as any termination of this Grant Contract.

7. No Discrimination. The Grant Recipient shall ensure that no person will be excluded from participation in, be
denied the benefits of, or be subject to discrimination under any program or activity covered by this Grant Contract solely
on the grounds of race, color, age, religion, sex, or national origin.

8. Binding Effect, Contract Assignable. The terms hereof shall be binding upon and inure to the benefit of the
successors, assigns, and personal representatives of the Parties; provided, however, that the Grant Recipient may not
assign this Grant Contract or any of its rights, interests, duties, or obligations hereunder or any Grant proceeds or other
moneys to be advanced hereunder in whole or in part without the prior written consent of the NCLWF, which may be
withheld for any reason and that any such assignment (whether voluntary or by operation of law) without said consent
shall be void. In the event assignment is allowed, neither the Grant Recipient nor the Sub-grant Recipient shall be relieved
of any of the duties and responsibilities of the Grant Contract. Further, the Sub-grant Recipient shall agree to abide
by the all the requirements of this Grant Contract, and to provide all information needed in order for the Grant
Recipient to comply with this Grant Contract.

9. Governing Law, Construction and Jurisdiction. This Grant Contract and all matters relating thereto shall be
governed by and construed and interpreted in accordance with the laws of the State of North Carolina, notwithstanding
the principles of conflicts of law. The headings and section numbers contained herein are for reference purposes only.
The terms of this Grant Contract shall be construed according to their plain meaning, and not strictly construed for or
against either Party hereto. The Grant Recipient hereby submits to the jurisdiction of the State and Federal courts located
in North Carolina and agree that the NCLWF may;, at its option, enforce its rights under the Grant Contract in such courts.
The Parties intend this document to be an instrument executed under seal. The NCLWF and any Party that is an individual,
partnership, or limited liability company hereby adopts the word “SEAL” following his/her signature and the name of
the NCLWF or partnership or limited liability company as his/her/its legal seal.
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10. Savings Clause. Invalidation of any one or more of the provisions of this Grant Contract, or portion thereof,
shall in no way affect any of the other provisions hereof and portions thereof which shall remain in full force and effect.

11. Additional Remedies. Except as otherwise specifically set forth herein, the rights and remedies provided
hereunder shall be in addition to, and not in lieu of, all other rights and remedies available in connection with this Grant
Contract.

12. Survival. Where any representations, warranties, covenants, indemnities, or other provisions contained in
this Grant Contract by its context or otherwise evidences the intent of the Parties that such provisions should survive
the termination of this Grant Contract or any Closing, the provisions shall survive any termination or Closing. Without
limiting the generality of the foregoing, the Parties specifically acknowledge and agree that the provisions of Exhibit
E, Exhibit F, and the conditions shown in Exhibit A shall survive any termination of this Grant Contract as well as
any Closing.

13. Entire Grant Contract: Incorporation of Exhibits. This Grant Contract constitutes the entire Grant Contract
between the Parties with respect to the subject matter hereof. All recitals, exhibits, schedules, and other attachments hereto
are incorporated herein by reference.

14. Headings. The headings of the various sections of this Grant Contract have been inserted for convenience
only and shall not modify, define, limit, or expand the express provisions of this Grant Contract.

15. Time of the Essence. Time is of the essence in the performance of this Grant.

(The remainder of this page is intentionally left blank)
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EXHIBIT F
CONSERVATION EASEMENTS

1. As used in this Exhibit, “Conservation Easement” refers to the more general term “Conservation Agreement”
as defined in NCGS Chapter 121, Article 4.

2. Conservation Easements obtained and recorded in connection with this Project shall be patterned after the
NCLWEF’s template Deed of Conservation Easement for Restoration Purposes (“Restoration Easement”).

3. Conservation Easements obtained and recorded in connection with this Project shall be held by a party
satisfactory to the NCLWF.

4. Before disbursement of any construction funds under this Grant Contract, the NCLWF must review and
approve the Conservation Easements, and said Conservation Easements must be recorded in the official land records
of the appropriate county.

5. The acquisit