AGENDA | VIRTUAL REGULAR TOWN COUNCIL
MEETING

September 28, 2021 at 6:00 PM

The meeting will adjourn when all business is concluded or 10:00 PM, whichever comes first

Town Council and Administration

Mayor: Jacques K. Gilbert | Mayor Pro Tem: Nicole L. Dozier
Council Members: Brett D. Gantt; Audra M. Killingsworth; Cheryl F. Stallings; Terry Mahaffey
Town Manager: Catherine Crosby | Assistant Town Managers: Shawn Purvis and Marty Stone
Town Clerk: Donna B. Hosch, MMC | Town Attorney: Laurie L. Hohe

COMMENCEMENT

Call to Order | Invocation | Pledge of Allegiance

PRESENTATIONS
PR1  Jacques K. Gilbert, Mayor
Presentation of Indigenous Peoples Day Proclamation
PR2  Jacques K. Gilbert, Mayor
Presentation of the Government Finance Officers Association’'s (GFOA's) Award of
Achievement for Excellence in Financial Reporting to Vance Holloman, Finance Officer and
Suzanne Parmentier, Accounting Manager.
CONSENT AGENDA
All Consent Agenda items are considered routine, to be enacted by one motion with the adoption of the Consent Agenda,
and without discussion. If a Council Member requests discussion of an item, the item may be removed from the
Consent Agenda and considered separately. The Mayor will present the Consent Agenda
to be set prior to taking action on the following items:
CN1 Shannon Cox, Long Range Planning Manager
Motion to approve, and to authorize the Town Manager to sign and execute, a Municipal
Agreement with Wake County, North Carolina to use Community Development Block Grant
(CDBG) funding to complete a sidewalk connection and enhancements to transit stops that
would benefit low- and moderate-income persons.
CN2 Amanda Bunce, Current Planning Manager

Motion to approve the Statement of the Apex Town Council pursuant to G.S. 160D-605(a)
addressing action on the Unified Development Ordinance (UDO) Amendments of September

14, 2021.
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Michael Deaton, PE, Director

Motion to approve multi-year Master Agreements for On-Call Professional Services for multiple
firms.

Megan Pendell, Sustainability Coordinator

Motion to appoint Greg Reger as a new member on the Environmental Advisory Board (EAB).
Michael Deaton, PE, Director

Motion to approve an ILA with Holly Springs for water supply mutual aid.

Colleen Merays, Downtown & Small Business Development Coordinator

Motion to close to up to 2 on-street parallel parking spaces along N. Salem Street from Center
St. to Chatham St. to allow for extended outdoor seating, and to approve an ordinance
temporarily modifying Town Code Sections 14-14 and 18-11 as they relate to sidewalk dining
on public streets and sidewalks beginning September 30, 2021 through November 12, 2021.
Colleen Merays, Downtown & Small Business Development Coordinator

Motion to approve the Co-Sponsored Special Event Permit request for Apex Rotary Christmas
Parade with the approved date of Saturday, December 4, 2021.

Colleen Merays, Downtown & Small Business Development Coordinator

Motion to amend the approved Co-Sponsored Event to end December 9, 2021.

Angela Reincke, Parks Planning Project Manager

Motion to approve and authorize the Town Manager to execute Final Conditional Letter of No
Obijection from Cardinal Operating Company, LLC in conjunction with Kelly West Homeowners
Association for construction of the Beaver Creek Greenway PHI, PHIA and PHII.

Mary Beth, Manville

Motion to approve additional 1% for Merit Budget and corresponding Budget Ordinance
Amendment No. 6

Shawn Purvis, Assistant Town Manager

Motion to approve resolution approving the Memorandum of Agreement (MOA) Between the
State of North Carolina and Local Governments on Proceeds Relating to the Settlement of

Opioid Litigation

REGULAR MEETING AGENDA

Mayor Gilbert will call for additional Agenda items from Council or Staff and set the
Regular Meeting Agenda prior to Council actions.

PUBLIC FORUM

- Page 2 -




o

)

)

-0

-0

o

Public Forum allows the public an opportunity to address the Town Council. The speaker is requested not to address items
that appear as Public Hearings scheduled on the Regular Agenda. The Mayor will recognize those who would like to speak at the
appropriate time. Large groups are asked to select a representative to speak for the entire group.

Comments must be limited to 3 minutes to allow others the opportunity to speak.

PUBLIC HEARINGS

1 Liz Loftin, Senior Planner

Continued from the August 24, 2021 Town Council meeting. Public Hearing and possible
motion to approve Rezoning Application #21CZ15 Chapel Ridge Towns PUD. The applicant,
Toll Brothers, Inc., seeks to rezone approximately 21.60 acres from Rural Residential (RR) to
Planned Unit Development-Conditional Zoning (PUD-CZ). The proposed rezoning is located
at 1412 Olive Chapel Road; 1400, 1401, 1408, 1409 Barnside Lane and Barnside Lane right-

of-way.

2 Liz Loftin, Senior Planner
Public hearing and possible motion to adopt an Ordinance on the Question of Annexation -
Apex Town Council’s intent to annex Shri Varni, LLC (Apex C-Store) property containing 6.064
acres located at 3600 Old US1 Hwy, Annexation #716 into the Town'’s corporate limits.
AND

3  Liz Loftin, Senior Planner
Public Hearing and possible motion to approve Rezoning Application #21CZ11 Apex C-Store
and Ordinance. The applicant Kalpesh Patel, Shri Varni LLC, seeks to rezone approximately
5.37 acres from Wake County R-40W to Neighborhood Business- Conditional Zoning (B1-C2).
The proposed rezoning is located at 3600 Old US 1 Highway.

4 Shannon Cox, Long Range Planning Manager
Public hearing and possible motion regarding amendments to the Transportation Plan in the
vicinity of US 64 Highway associated with Rezoning Case #21CZ12.

5 Shelly Mayo, Planner I
Public hearing and possible motion to adopt an Ordinance on the Question of Annexation -
Apex Town Council’s intent to annex John William and Faye C. Long and Deanna’s Dowry, LLC
(Legacy PUD) property containing 34.335 acres located at 0 Olive Chapel Road and 3601 US
64 Hwy, Annexation #711 into the Town's corporate limits.
AND

6 Shelly Mayo, Planner Il

Public hearing and possible motion to approve Rezoning Application #21CZ12 Legacy PUD
and Ordinance. The applicant, Ryan Linker for GCI Acquisitions, LLC, seeks to rezone
approximately 60.97 acres from Rural Residential (RR) and Wake Co. R-80W to Planned Unit
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Development - Conditional Zoning (PUD-CZ). The proposed rezoning is located at 3601 and
3609 US 64 Hwy W, and 0 Olive Chapel Rd.
AND

OLD BUSINESS

UNFINISHED BUSINESS
Vance Holloman, Finance Director
Possible motion to approve a Resolution authorizing the execution and delivery of an
Installment Financing Agreement, a Deed of Trust and related documents in connection with

the financing of various capital improvements for the Town of Apex, North Carolina.

NEW BUSINESS

UPDATES BY TOWN MANAGER
Catherine Crosby, Town Manager

Updates on Town operations by Town Manager Catherine Crosby

CLOSED SESSION
Laurie Hohe, Town Attorney
Possible motion to go into closed session to consult with the Town Attorney pursuant to NCGS

143-318.11(a)(3) to discuss the handling of the matter of Caloggero v. Town of Apex.

WORK SESSION

ADJOURNMENT
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for consideration by the Apex Town Council

[tem Type:
Meeting Date:

ltem Details

Presenter(s): Jacques K. Gilbert, Mayor

Department(s): Governing Body

Requested Motion

Presentation of Indigenous Peoples Day Proclamation

Approval Recommended?

N/A
[tem Details

N/A

Attachments

e Proclamation
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Town of Apex, North Carolina

Proclamation

from the Office of the Mayor

INDIGENOUS PEOPLES’ DAY

WHEREAS, the Town of Apex, North Carolina recognizes that the Indigenous People of the
lands that would later become known as the Americas have occupied these lands since long

before European settlers; and

WHEREAS, the Town recognizes that Apex is built upon the land where Indigenous Peoples

hunted and lived; and

WHEREAS, the Town values the many contributions made to our community through

Indigenous Peoples’ knowledge, labor, technology, science, philosophy, arts, and culture; and

WHEREAS, the community southwest of Apex, known as Friendship, brought together

Indigenous Peoples, African Americans, and European Americans; and

WHEREAS, the Town of Apex seeks to combat cultural prejudice, eliminate racial
discrimination, and to promote awareness, understanding, and good relations among

Indigenous Peoples and all other segments of our community; and

WHEREAS, the Town of Apex promotes equality of opportunity consistent with the U.S.
Declaration of Independence for all people including those who descend from Indigenous
Peoples, and desires to uphold policies and practices that ensure equal access to opportunity

and their rights to pursue life, liberty, and happiness in America; and

WHEREAS, Indigenous Peoples’ Day was first proposed in 1977 by a delegation of Native
Nations to the United Nations-sponsored International Conference on Discrimination against

Indigenous Peoples in the Americas; and

WHEREAS, the United States endorsed the United Nations Declaration on the Rights of
Indigenous Peoples (“the Declaration”) on December 16, 2010, and the Declaration recognizes
that “Indigenous peoples have suffered from historic injustices as a result of their colonization

and dispossession of their lands, territories, and resources.”

NOW, THEREFORE, |, Jacques K. Gilbert, Mayor of the Town of Apex, do hereby proclaim,
Monday, October 11, 2021 as Indigenous Peoples’ Day in Apex.

IN WITNESS THEREOF, | have hereunto set my hand
and caused the Seal of the Town of Apex, North Carolina
to be affixed this the 28t day of September 2021

A
N
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for consideration by the Apex Town Council

ltem Type: PRESENTATION
Meeting Date: September 28, 2021

ltem Details

Presenter(s): Jacques K. Gilbert, Mayor
Department(s): Governing Board

Requested Motion

Presentation of the Government Finance Officers Association’s (GFOA's) Award of Achievement for
Excellence in Financial Reporting to Vance Holloman, Finance Officer and Suzanne Parmentier, Accounting
Manager.

Approval Recommended?

N/A
[tem Details

GFOA'’s Certificate of Achievement for Excellence in Financial Reporting Program is intended to
encourage and assist governments in preparing financial reports of the highest quality for the benefit of its
citizens and other parties with an interest the government's finances. During the 76 years the Program has
operated, it has gained widespread recognition as the premiere indicator of excellence in governmental
accounting and financial reporting. To earn the certificate of achievement the Town of Apex had to
complete a 49 page checklist; substantially conform to the Program’s strenuous criteria, which goes well
beyond the minimum requirements of generally accepted accounting principles: and have its financial
report reviewed by three independent reviewers. There are approximately 90,000 governmental units in
the United State and less than 5% obtain this pinnacle in financial reporting. Accordingly, GFOA hopes that
the Town of Apex will serve as an example and encourage others to strive for the same high standards in

preparing their financial statements.

Vance Holloman, Suzanne Parmentier and other members of the Town staff worked together to produce
the Town’'s 2020 Annual Comprehensive Financial Report (ACFR). The ACFR was submitted to GFOA for
consideration. Forthe 27" consecutive year the Town’s ACFR met the standards to receive this prestigious

award.
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Attachments

e 2020 GFOA Certificate of Achievement
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Government Finance Officers Association

Certificate of
Achievement
for Excellence
in Financial
Reporting

Presented to

Town of Apex
North Carolina

For its Comprehensive Annual
Financial Report
For the Fiscal Year Ended

June 30, 2020

Chitogfo. P Morniet

Executive Director/CEO
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for consideration by the Apex Town Council

ltem Type: CONSENT AGENDA
Meeting Date: September 28, 2021

ltem Details

Presenter(s): Shannon Cox, Long Range Planning Manager
Department(s): Planning and Community Development

Requested Motion

Motion to approve, and to authorize the Town Manager to sign and execute, a Municipal Agreement with
Wake County, North Carolina to use Community Development Block Grant (CDBG) funding to complete a
sidewalk connection and enhancements to transit stops that would benefit low- and moderate-income
persons.

Approval Recommended?

Yes

ltem Details
The Town of Apex’s adopted budget includes allocation of tax revenue to an Affordable Housing Fund.
Under this agreement, the Town's allocation of $1 million to the Affordable Housing Fund will serve as a
matching contribution to Wake County’s allocation of up to $402,700 of CDBG funds for enhancing
GoApex Route 1 bus stops and completing a sidewalk connection along James Street and E. Williams
Street that would provide pedestrian connectivity to GoApex Route 1 bus stops. The CDBG funds are
intended to benefit low- and moderate-income persons. Wake County and Town staff have completed the
verification process to confirm eligibility of this project for the funds. The County will be responsible for
managing the design and construction process including compliance with all requirements associated with
the use of CDBG funds. The Town will be responsible for maintenance of the constructed facilities. If
construction costs exceed the amount allocated from CDBG funds, the Town would also be responsible for
providing additional funds to construct the project. In this case, the Town would have an opportunity to

approve the additional funds prior to construction moving forward.

Attachments

e Municipal Agreement with Wake County, North Carolina
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MEMORANDUM OF UNDERSTANDING
Department: 47 - Housing & Community Revitalization
Vendor: VC0000001131 - TOWN OF APEX
Description of Services: The funds will be utilized to assist the Town of Apex to construct pedestrian
crossing connections to ease access to a bus stop and install five bus stop amenities to serve the

municipality’s local transit route, GoApex Route 1 in the Town of Apex. The Municipality will contribute
$1,000,000 (One Million Dollars) toward affordable housing programs in the Town of Apex.

BOC Date Approved: 5/3/2021

Contract Start Date: 6/21/2021 Contract End Date: 6/30/2023
Max Amount Payable: $0.00

Funding Source(s):

X Federal State County Grants Other None
CFDA #14.218

BFY Acct Template Object Description
Amount

Competition:
RFP#: N/A  Next Competition: NOT APPL  Year Last Competed: NOT APPL

Person Responsible for Monitoring the Contract Performance Requirements: Diana Youssef
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MUNICIPAL AGREEMENT

WAKE COUNTY, NORTH CAROLINA

This municipality agreement is entered into this day of , by and between the
Town of Apex, a body corporate and politic located in the State of North Carolina, hereinafter referred to
as the "Municipality", and the County of Wake, a body corporate and politic located in the State of
North Carolina, hereinafter referred to as the ""County*'. The Municipality and the County are hereinafter
jointly referred to as the “Project Partners.” This agreement will not become effective until all conditions
placed upon the County's funding are satisfied.

WHEREAS, the County has received a Community Development Block Grant (CDBG) from the
U.S. Department of Housing and Urban Development (HUD) to be used principally to benefit low- and
moderate-income persons by financing concentrated community revitalization and public facility projects,
scattered housing rehabilitation projects, affordable housing development incentives, and community
economic development incentives; and,

WHEREAS, the County, through the Neighborhood Revitalization Program, has set aside up to $402,700
(Four Hundred, Two Thousand, Seven Hundred Dollars) of CDBG funds for the GoApex Route 1
project, and the Municipality has committed $1,000,000 (One Million Dollars) in matching funds
towards the operation of affordable housing programs within the Municipality’s jurisdiction; and,

WHEREAS, CDBG funds will be used for the construction of pedestrian mobility and bus stop
improvements in low and moderate income neighborhoods along the Municipality’s local transit route,
GoApex Route 1 in the Town of Apex; and,

WHEREAS, this project is included and approved through the Department of Housing
Affordability and Community Revitalization Affordable Housing Action Plan approved on May 3, 2021
by the Wake County Board of Commissioners,

NOW, THEREFORE, the purpose of this municipal agreement is to memorialize the terms and
conditions of acceptance of assistance given by the County to the Municipality.

ARTICLE ONE - RESPONSIBILITIES OF THE PROJECT PARTNERS
STATEMENT OF WORK

i.  The Municipality and Wake County will partner to construct pedestrian crossing connections to
ease access to a bus stop and install five bus stop amenities to serve the municipality’s local
transit route, GoApex Route 1 in the Town of Apex. The County will provide CDBG funds and
begin construction of the Project contingent upon confirmation of the Municipality’s contribution
of $1,000,000 (One Million Dollars) toward affordable housing programs in the Town of Apex.
Allocation of said funds to affordable housing programs in the Municipality’s budget shall suffice
as evidence of the above referenced contribution.

ii. The Municipality shall use its best efforts to assist the County in completing the project by June
30, 2023. The Municipality shall inform the County immediately should any changes occur that
may affect the project schedule including but not limited to, permitting and easements. The total
cost of the infrastructure improvements is estimated at $402,700 (Exhibit A). The County’s
contribution will be $402,700 (which includes contingency). All costs for the infrastructure

- Page 12 -




Vi.

Vii.

viii.

Xi.

Xii.

improvement project funded by CDBG that exceed the estimated cost in “Exhibit A” and
contingency (“Project Overruns”) shall be paid for 100% by the Municipality upon approval by
the authorized official.

The County shall in no event be responsible for payment of Project Overruns, or have any
obligation to complete the Project in the event that Municipality cannot fund the Project
Overruns.

The Parties agree that no funds for the Project have been budgeted or appropriated by the
Municipality through this Agreement.

In the event the Project fails to be completed due to the failure of the Municipality to contribute
the funds necessary to fully fund Project Overruns, the Municipality shall be responsible for
reimbursing the County for any expended CDBG funds which must be repaid to HUD due to the
failure of the Project. If repayment to HUD is required the Parties agree that the Municipality
shall only be responsible for reimbursement of funds actually expended at the time Municipality
fails to fund Project Overruns, and in accordance with the expenditures detailed in Exhibit A.
The Municipality shall be responsible for all present and future maintenance for the Project, and
all costs of present and future maintenance for the Project when complete.

The County shall notify the Municipality regarding changes to project scope prior to authorizing
additional construction or labor exceeding the estimated budget in Exhibit A.

The County shall supervise all aspects of design and the construction of the project. The
supervision shall include but is not limited to all construction activities for the project that
conform to specifications including:

1. Acquire all necessary approvals and permits from the local jurisdictions, such as site plan

approval, zoning, environmental permits and construction permits.

Bid the project according to federal regulations and guidelines.

Monitor and manage construction with a completion date of June 30, 2023.

Process payment requests from contractors.

Take digital photographs of the area before and after project implementation.

Retain copies of all permits and final inspection certificates issued pursuant to the

requirements of the NC State Building Code.

7. Maintain weekly Davis Bacon Certified Payrolls, submitted monthly from construction
contractors.

8. Conduct an Environmental Review (where applicable) and obtain HUD release of funds.

ok own

The Municipality shall provide timely information and technical assistance necessary to assist the
County.

The County shall provide up to $402,700 in CDBG funds for the project.
The County shall document activities undertaken with the funds, the location of those
activities, amount of CDBG funds budgeted and expended, and provisions under Subpart
C under which it is eligible (24 CFR 570.204(a) and 570.207(b)(3)(iii)).

The County shall conduct periodic Davis Bacon interviews of contractors’ employees.

The County shall document how the activities undertaken with its CDBG funds benefit low- and
moderate- income persons:

A. Show the total cost of the activity, including both CDBG and non-CDBG funds;
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B. Comply with 24 CFR 570.505 regarding any change of use of real property acquired or
improved with CDBG assistance.
C. Prepare fair housing and equal opportunity records containing:

1. Documentation of actions undertaken to meet the requirements of 24 CFR
570.607(b) which implements Section 3 of the Housing Development Act of
1968, as amended (12 U.S.C. 1701U) relative to the hiring and training of low
and moderate income persons and the use of local businesses.

2. Data indicating the racial/ethnic character of each business entity receiving a
contract or subcontract of $25,000 or more paid, with CDBG funds, data
indicating which of those entities are minority or women's businesses, the
amount of the contract, and documentation of the County's affirmative steps to
assure that minority business and women's business enterprises have an equal
opportunity to obtain or compete for contracts and subcontracts as sources of
supplies, equipment, services and construction.

xiii.Demonstrate and monitor that activities at the facility meet National Objectives: low- and
moderate-income benefits (24 CFR 570.208(a) (1) or (4)) (24 CFR 570.506 (b)(5)).

xiv.Reversion of Assets: Upon expiration of this agreement and completion of the project, as
demonstrated by the receipt of final invoices from the consultant and contractor, the County must
transfer to the Municipality any unexpended Municipal funds on hand and any accounts
receivable attributable to the use of Municipal funds.

TERMS

A

The County agrees to proceed with the planning and design of the project after receipt of a
fully executed original of this Agreement. The funds provided by the County shall be drawn
down by the contractor selected for the project through payment applications approved by
Wake County per the Contract Documents executed with the design professional and
contractor. This Agreement shall be in effect until the date of completion estimated to be on
or before June 30, 2023. Time is of the essence with respect to all dates specified in the
Contract Documents as Completion Dates.

A timeline for required actions will be created and agreed upon by the Project Partners. If
timelines are not met, an amended timeline must be agreed upon between the Project
Partners. The Project Partners may agree upon an amended timeline through electronic mail.
Failure to adhere to the agreed upon timeline could result in the cancellation of the project.
Cancellation of a project may require reimbursement of any federal funds expended.

In the event that project costs increase above the estimated budget and contingency, and upon
approval in accordance with the terms of this Agreement, the Municipality will submit a
check in the amount of the required funds to Wake County within 30 days of the approval and
prior to any work beginning.

RECORDS AND REPORTS

The Project Partners shall provide any records (such as easement documentation) necessary
to meet its federal program and reporting requirements described in ARTICLE ONE above.

Uniform Administrative Requirements.
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The Project Partners shall follow the administrative requirements as described in 24 CFR
570.502 including 2 CFR Part 200 (a): the requirements and standards of Subpart E "Cost
Principles for State, Local and Indian Tribal Governments", Subpart F "Audits of States,
Local Governments and Non-Profit Organizations, Subparts A-E "Uniform Administrative
Requirements for Grants and Cooperative Agreements to State and Local Governments".

C. Other Program Requirements and CDBG Compliance Requirements
Exhibit B and Exhibit C are incorporated as part of the contract by reference.

D. The Municipality shall allow the County to inspect all records necessary pertaining to the
Project at reasonable times during regular business hours. The Municipality also agrees that it
will supply such financial records, information and verifications that may be requested by the
County.

ARTICLE TWO - PROGRAM INCOME

Program income is defined as the gross income received by the County or the Municipality
directly generated by the use of CDBG funds. It is not anticipated that this project will generate
any program income. However, should any income be generated, and come to the Municipality,
it shall be recorded by the Municipality and reported to the County (24 CFR 570.504 (a)). The
Municipality is not responsible for any program funds not received by the Municipality. Any
program income shall be disbursed before any additional CDBG funds are withdrawn from the
U.S. Treasury for the same purposes that generated the program income to begin with (24 CFR
570.500 (a)(1)(v) 04(c)).

Any program income generated shall be returned to the County and be used to support CDBG-
eligible activities.

ARTICLE THREE - AUDIT

Each party agrees that any duly authorized representative of the County, the U.S. Department of
HUD, the Comptroller General of the United States, and the County shall, at all reasonable times,
have access to and the right to inspect, copy, audit, and examine all of the books, records, and
other documents relating to the grant and the fulfillment of this agreement for a period of three
years following the completion of all closeout procedures respecting the CDBG funds, and the
final settlement and conclusion of all issues arising out of this project.

Notwithstanding anything herein to the contrary, the parties hereto acknowledge the due
execution of this Agreement between the Municipality and the County and agree that any conflict
between the provisions, requirements, duties or obligations shall be in favor of this agreement.

ARTICLE FOUR - MISCELLANEOUS PROVISIONS

FINANCIAL RESPONSIBLITY

The Parties acknowledge that the County is a political subdivision of the State of North
Carolina and the Municipality is a municipal corporation under the laws of the State of

North Carolina.

The County agrees to be responsible for any and all costs, claims or liability, including: personal
injury, accidents, negligence or damage relating to the Project, or any claim arising therefrom,
caused by County or its employees to the extent permitted by North Carolina law and consistent
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VI.

with the terms of and as allowed by County’s 2003 Resolution Regarding Limited Waiver of
Sovereign Immunity and may be liable only as therein provided. The Municipality agrees to be
responsible for any and all costs, claims or liability, including: personal injury, accidents,
negligence or damage relating to the Project, or any claim arising therefrom, caused by
Municipality or its employees to the extent permitted by North Carolina law and may be liable
only as therein provided. Nothing in this Article shall constitute waiver of the governmental
immunity of the Municipality or the County in any respect, under North Carolina law.

The Parties shall operate as independent contractors, and the County shall not be responsible for
any of the Municipality's acts or omissions and the Municipality shall not be responsible for any
of the County’s, or its contractors’ or subcontractors’ acts or omissions. The Municipality shall
not be treated as an employee with respect to the services performed hereunder for federal or state
tax, unemployment or workers' compensation purposes. The Municipality agrees that neither
federal, nor state or payroll tax of any kind shall be withheld or paid by the County on behalf of
the Municipality or the employees of the Municipality. The Municipality shall not be treated as
an employee with respect to the services performed hereunder for purposes of eligibility for, or
participation in, any employee pension, health, or other fringe benefit plan of the County. The
County shall not be liable to the Municipality for any expenses paid or incurred by the
Municipality unless otherwise agreed in writing. The Parties shall comply with all federal, state
and local laws regarding business permits, certificates and licenses that may be required to carry
out the services to be performed under this Agreement. The County shall insure that all personnel
engaged in work under this Agreement shall be fully qualified and shall be authorized under state
and local law to perform the services under this Agreement.

NO WAIVER OF SOVEREIGN IMMUNITY

Wake County and the Municipality agree that nothing in this Agreement shall be construed to
mandate purchase of insurance by Wake County pursuant to N.C.G.S. 153A-435; or to be
inconsistent with Wake County’s “Resolution Regarding Limited Waiver of Sovereign
Immunity” enacted October 6, 2003; or to in any other way waive Wake County’s defense of
sovereign or governmental immunity from any cause of action alleged or brought against Wake
County for any reason if otherwise available as a matter of law. Nothing in this Agreement shall
constitute waiver of the Municipality’s governmental immunity in any respect, under
North Carolina law.

NON-ASSIGNMENT

The Municipality shall not assign any of its rights or obligations hereunder, including rights to
payments, to any other party without the prior written consent of the County. The County may not
assign any of its rights or obligations hereunder, including rights to payments, to any other party
without the prior written consent of the Municipality.

ENTIRE AGREEMENT
The Municipality and the County agree that this document constitutes the entire agreement between
the two parties and may only be modified by a written mutual agreement signed by the parties.

To ensure compliance with the E-Verify requirements of the General Statutes of North Carolina,
all contractors, including any subcontractors employed by the contract(s), by submitting a bid,
proposal or any other response, or by providing any material, equipment, supplies, services, etc,
attest and affirm that they are aware and in full compliance with Article 2 of Chapter 64, (NCGS
64-26(a)) relating to the E-Verify requirements.
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VIIl. By signing this agreement, Municipality certifies that as of the date of execution of this
Agreement,
a. it does not appear on the Final Divestment List created by the North Carolina State
Treasurer pursuant to N.C.G.S. 147-6E and published on the State Treasurer's website at
www.nctreasurer.com/Iran and
b. it will not utilize any subcontractor that appears on the Final Divestment List in the
performance of duties under this Agreement.

ARTICLE FIVE - TERMINATION

I NON-APPROPRIATION

Municipality recognizes that Wake County is a governmental entity, and the contract validity is
based upon the availability of public funding under the authority of its statutory mandate. In the
event that public funds are not available and not appropriated to purchase the services specified in
this Agreement, then this Agreement shall automatically expire without penalty to Wake County .
In the event of a legal change in Wake County’s statutory authority, mandate, and mandated
functions which adversely affects Wake County’s authority to continue its obligations under this
Agreement, then this Agreement shall automatically expire without penalty to Wake County and
without the thirty (30) day notice requirement set forth in Article I, Section Il.

Il. The laws of the State of North Carolina shall apply to the interpretation and enforcement of this
Agreement. Any and all suits or actions to enforce, interpret or seek damages with respect to any
provision of, or the performance or nonperformance of, this Agreement shall be brought in the
General Court of Justice of North Carolina sitting in Wake County, North Carolina, or the United
States District Court sitting in Wake County, North Carolina, and it is agreed by the parties that no
other court shall have jurisdiction or venue with respect to such suits or actions.

Il This Agreement may be terminated with consent of both parties. If any provision of the
Agreement shall be declared invalid or unenforceable, the remainder of the Agreement shall
continue in full force and effect.
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ARTICLE SIX-PROJECT CONTACTS

Project contacts shall be as follows:

Municipality: Shannon Cox

Wake County:

with copy to:

with copy to:

Long Range Planning Manager
Town of Apex

PO Box 250

Apex, NC 27502

(919) 249-3505
Shannon.cox@apexnc.org

Thomas Covington

Facilities Design & Construction
Project Manager

336 S. Salisbury St.

Raleigh, NC 27602

(919) 856-6362
Thomas.Covington@wakegov.com

Chris Whitenhill

Housing Affordability & Community Revitalization
Affordable Housing Planner

P.O. Box 550, Suite 440 WCOB

Raleigh, NC 27602

(919) 856-5265

Chris.Whitenhill@wakegov.com

Diana Youssef

Housing Affordability & Community Revitalization
Community Development Specialist

P.O. Box 550, Suite 440 WCOB

Raleigh, NC 27602

(919) 508-0781

Diana.Youssef@wakegov.com
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IN WITNESS WHEREOF, the Parties hereto have executed this Agreement as of the day and date first
above written in a number of counterparts, each of which shall, without proof or accounting for other

counterparts, be deemed an original contract.

WAKE COUNTY

Mark Forestieri, Fac. Design & Constr.
Director

DATE

Alicia Arnold, Housing Dept. Division
Director

DATE

Lorena McDowell, Housing Department
Director

DATE

WAKE COUNTY, COUNTY MANAGER

DATE

MUNICIPALITY

Catherine Crosby, Town Manager

DATE

ADDRESS

Municipality IRS Identification No.

This instrument has been pre-audited in the
manner required by the Local Government
Budget and Fiscal Control Act.

TOWN FINANCE DIRECTOR
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EXHIBIT A
PROJECT COST ESTIMATE

BUS STOP NEEDS COST

Design Fee $74,350
Subtotal Bus Stop Amenities $51,532.00
Subtotal Pedestrian Improvements $205,600.00
Total Contingency $37,790.92
Total NCDOT Oversight $33,427.08
TOTAL Costs $402,700.00
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EXHIBIT B
OTHER PROGRAM REQUIREMENTS

The Contractor, Engineer or Municipality must also follow the requirements list below in completing its
activities.

1.

Section 109 of the Act--24 CFR 570.602;

This section requires that no person in the United States shall on the ground of race, color, national
origin, age, or handicapped status be excluded from participation in, be denied the benefits of, or
be subjected to discrimination under, any program or activity funded in whole or in part with
community development funds make available pursuant to the Act.

Labor Standards--24 CFR 570.603;

Section 110 of the Act requires that all laborers and mechanics employed by contractors or
subcontractors on construction work financed in whole or in part with assistance received under
the Act shall be paid wages at rates not less than those prevailing on similar construction in the
locality as determined by the Secretary of Labor in accordance with the Davis-Bacon Act, as
amended.

Environmental Review--24 CFR 570.604;

The Environmental Review for the project has been completed and is on file in the Wake County
Human Services Department, 300 S. Salisbury St., Suite 410, Raleigh, NC.

Employment and Contracting opportunities--24 CFR 570.607;

The Contractor, Engineer or Municipality shall comply with Executive Order 11246, as amend by
Executive Order 12086, and regulations issued pursuant thereto which provide that no person shall
be discriminated against on the basis of race, color, religion, sex, or national origin in all phases of
employment during the performance of Federal or federally assisted construction contracts.
Contractors and subcontractors shall take affirmative action to ensure fair treatment in employment,
upgrading, demotion or transfer, recruitment or recruitment advertising, layoff or termination, rates
of pay, or other forms of compensation and selection for training and apprenticeship. Section 3 of
the Housing and Urban Development Act of 1968 requires, to the greatest extent feasible
opportunities for training and employment be given to low and moderate income persons residing
within Wake County. The Act also states that contracts for work in connection with federally-
funded projects be awarded to eligible businesses which are located in, or owned in substantial part
by persons residing in the County.

Uniform Administrative Requirements and Cost Principles--24 CFR 570.610;

The Contractor, Engineer or Municipality shall comply with the policies, guidelines and
requirements of Supercircular 2 CFR Part 200 including single audit requirements specified in 2
CFR 200.501. The Supercircular describes federal rules that must be followed when CDBG funded
activities are carried out.

Conflict of Interest--24 CFR 570.611;

No employee, officer, or agent of the grantee or sub-grantee shall participate in selection, or in
award or administration of a contract supported by Federal funds if a conflict of interest, real or
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10.

11.

apparent, would be involved. Such a conflict would arise when an employee, officer, agent,
member of his/her immediate family, partner, or organization which employs or is about to employ,
any of the above, has a financial or other interest in the firm selected for the award.

Executive Order 12372--Intergovernmental Review of Federal Programs--24 CFR 570.612.

The Executive Order 12372 applies only where the use of loan funds will involve the planning and
construction of water or sewer facilities. If such facilities will be planned and constructed with
County funds, the Municipality must initiate the Executive Order review process.

Conditions for Religious Organizations.
Where applicable, the conditions prescribed by HUD for the use of CDBG funds by religious
organizations shall be followed according to 24 CFR 570.200(j).

Clause for Suspension and Termination.

This agreement may be suspended or terminated if the Contractor, Engineer or Municipality
materially fails to comply with any term of the award (2 CFR Part 200 Subpart D). This agreement
may also be terminated for convenience of either party (2 CFR Part 200 Subpart D).

Reversion of Assets.

Any unexpended CDBG funds shall be paid back to the County should the Contractor, Engineer or
Municipality default on the agreement. The funds shall be used for an eligible use as defined by
Federal guidelines, regulations and statutes at that time.

Federal Provisions

Reporting Requirements:

In accordance with 2 CFR Part 200 Subpart D, the County and Contractor, Engineer or
Municipality will comply with all requirements and regulations pertaining to reporting,
specifically those parts listed under 2 CFR 200.301 through 200.302 and 2 CFR 200.327 through
200.329.

In accordance with 2 CFR 200.321, the Contractor, Engineer or Municipality will take all
necessary affirmative steps to assure that minority firms, women’s business enterprises, and labor
surplus area firms are used when possible.

Patent Rights:
In accordance with 2 CFR 200.435, the County and Contractor, Engineer or Municipality will

comply with all requirements and regulations pertaining to patent rights with respect to any
discovery or invention which arises or is invented in the course of or under such contract.

Copyrights:
The United States Department of Housing and Urban Development reserves a royalty free,

nonexclusive, and irrevocable license to reproduce, publish or otherwise use, and, to authorize
others to use, - for Federal Government purposes: (a) the copyright in any work developed under
a grant, sub-grant, or contract under a grant or sub-grant; and (b) any rights of copyright to which
a grantee, sub-grantee or a contractor purchases ownership with grant support.
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Record Retention and Access to Pertinent Information:

In accordance with 2 CFR 200.333, the County shall retain all pertinent books, documents, papers
and records pertaining to this contract for a period of three years after the date of final payment
and all other pending matter are closed. All accounts and records shall be maintained, including
personal property and financial records, adequate to identify and account for all costs pertaining
to the Contract and such other records as may be deemed necessary to assure proper accounting
for all project funds, both Federal and non-Federal shares.

In accordance with 2 CFR 200.333, the Contractor, Engineer or Municipality, and his
subcontractor, if any, shall retain all pertinent books, documents, papers and records involving
transactions relating to this contract for three years from the date of final payment under this
contract.

The Contractor shall make such records available to the County, the Comptroller General of the
United States, the U.S. Department of Housing and Urban Development, or their duly authorized
representatives, for the purpose of making audit, examination, excerpts and transcriptions.

The periods of access and examination described above, for records, which related to litigation or
the settlement of claims arising out of the performance of this contract, or costs and expenses of
this contract as to which exception has been taken by the County, the Comptroller General of the
United States, the U.S. Department of Housing and Urban Development, or their duly authorized
representatives, shall continue until such litigation, claims, or exceptions have been disposed of.

Davis-Bacon Act Provision:

The Contractor shall comply with all provisions of the Davis-Bacon Act (40 U.S.C. 276a to a-7) as
supplemented by Department of Labor Regulations 29 CFR part 5. Under this Act, the Contractor
shall be required to pay wages to laborers and mechanics at a rate not less than the minimum wages
specified in a wage determination made by the Secretary of Labor. In addition, contractors shall be
required to pay wages not less than once a week. The grantee shall place a copy of the current
prevailing wage determination issued by the Department of Labor in each solicitation and the award
of contract shall be conditioned upon acceptance of wage determination. The grantee shall report
all suspected or reported violations to the grantor agency.

(Contract Work Hours and Safety Standards Act: (Applicable to construction contracts awarded by
grantees or sub-grantees in excess of $2,000, and in excess of $2,500 for other contracts which
involve the employment of mechanics or laborers.)

The Contractor, and any of his subcontractors, shall comply with Section 103 and 107 of the
contract Work Hours and Safety Standard Act (40 U.S.C. 327-330) as supplemented by Department
of Labor Regulations (29 CFR Parts 3, 5 and 5a). Under Section 103 of the Act, the contractor and
any of his sub-contractors shall be required to compute the wages of every mechanic and laborer
on the basis of a standard work week of forty hours. Work in excess of the standard work week is
permissible, provided the worker is compensated at a rate not less than one and one-half times the
basic rate of pay for all hours worked in excess of forty hours in any work week. Section 5 of the
Federal Labor Standards Provisions, HIUD form 4010 and 4010.1 attached and incorporated herein,
sets forth in detail the Section 103 requirements.
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12

13.

Section 107 of the Act provides that not laborer or mechanic shall be required to work in
surroundings or under working conditions, which are unsanitary, hazardous or dangerous to his
health and safety as determined under construction, safety and health standards promulgated by the
Secretary of Labor. These requirements do not apply to the purchase of supplies or materials or
articles ordinarily available on the open market.

Relocation:
The Contractor, Engineer or Municipality must comply with the Uniform Relocation Act (49
CFR Part 24).

Debarred and Suspended Parties:

The County and Contractor, Engineer or Municipality must not make any award or permit any
award (sub-grant or contract) at any time to any party which is debarred or suspended or is
otherwise excluded from or ineligible for participation in Federal assistance programs under
Executive Order 12549, “Debarment and Suspension”. By entering into this contract, the
Contractor certifies that it is not currently debarred or suspended, or is otherwise excluded from
or ineligible for participation in Federal assistance programs under Executive Order 12549,
“Debarment and Suspensions”.

The GSA List of Parties Excluded from Federal Procurement or Non-Procurement Programs
has been checked on and the above Contractor, Engineer or
Municipality has been determined to be eligible to participate in a CDBG-assisted project.

(Signature of Verifying Officer)

Assets & Contracts Manager
(Title)

IN WITNESS WHEREOF, the parties, by and through their authorized agents, have
hereunder set their hands and seal, all as of the day and year first above written.
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EXHIBITC
SUPPLEMENTARY GENERAL CONDITIONS
CDBG COMPLIANCE REQUIREMENTS
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SUPPLEMENTARY GENERAL CONDITIONS
CDBG COMPLIANCE REQUIREMENTS

Contract Provisions

1. Conflict of Interest of Members, Officers, or Employees of the Local
Governing Body, or other Public Officials Provision

2. Legal Remedies Provision

3. Termination Provision

4, Nondiscrimination Clause, Section 109

5. Age Discrimination Clause

6. Section 504- Disability Discrimination Clause

7. Executive Order 11246 Clause

8. Section 3 Clause

9. Copeland "Anti-Kickback' ActProvision

10.  Davis-Bacon Act Provision

11.  Contract Work Hours and Safety Standards Act Provision

12.  Access to Records and Record Retainage Clause

13.  Clean Water, Clean Air, E.O. 11738 and EPA Regulations Provision

14.  Lead-Based Paint Clause

15.  Lobbying Clause

16.  Rights to Inventions Clause

17.  Debarment and Suspension

18.  Certification of Eligibility

Attachments

1. Equal Employment Opportunity Certification-Contractor

2. Equal Employment Opportunity Certification-Subcontractor

3. Section 3 Certification-Contractor

4. Section 3 Certification-Subcontractor

5. Section 3 Affirmative ActionPlan

6. Federal Labor Standards Provisions-HUD Form 4010

7. Wage Decision(s)

8. Labor Standards Certification-Contractor

9. Labor Standards Certification-Subcontractor

10. Payroll Supervisor Certification

11.  Anti-Lobbying Certification

3/2021
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CDBG CONTRACT PROVISIONS

1. Conflict of Interest (2 CFR Part §200.318 General procurement standards): Interest of Members,
Officers, or Employees of the Recipient, Members of Local Governing Body, or Other Public Officials

No member, officer, or employee of the recipient, or its agents, no member of the governing body of the locality
in which the program is situated, and no other public official of such locality or localities who exercises any
functions or responsibilities with respect to the program during his tenure or for one year thereafter, shall have
any financial interest, either direct or indirect, in any contract or subcontract, or the proceeds under this
agreement. Immediate family members of said members, officers, employees, and officials are similarly barred
from having any financial interest in the program The recipient shall incorporate, or cause to be incorporated,
in all such contracts or subcontracts, a provision prohibiting such interest pursuant to the purpose of this section.

2. Legal Remedies Provision

As stated in 2 CFR Appendix Il to Part 200—Contract Provisions for Non-Federal Entity Contracts Under
Federal Awards

All construction contracts shall contain provisions or conditions which will allow for administrative,
contractual, or legal remedies in instances where contractors violate or breach contract terms and provide for
such sanctions and penalties as may be appropriate. The Contractor is referred to the General Conditions of
these Contract Documents, which contain detailed provisions concerning breach of contract and remedies for
breach of contract.

3. Termination Provision

As stated in 2 CFR Appendix Il to Part 200—Contract Provisions for Non-Federal Entity Contracts Under
Federal Awards.

All construction contracts in excess of $10,000 shall contain suitable provisions for termination by the grantee
including the manner by which it will be effected and the basis for settlement. In addition, such contracts shall
describe conditions under which the contract may be terminated for default as well as conditions where the
contract may be terminated because of circumstances beyond the control of the contractor. The Contractor is
referred to the General Conditions of these Contract Documents, which contain detailed provisions concerning
termination of the contract.

4, Nondiscrimination Clause - Section 109, Housing and Community Development Act of 1974

No person in the United States shall on the ground of race, color, national origin or sex be excluded from
participation in, be denied the benefits of, or be subjected to discrimination under any program or activity
funded in whole or in part with funds available under this title.

5. Age Discrimination Act of 1975, as amended - Nondiscrimination on the Basis of Age

No qualified person shall on the basis of age be excluded from participation in, be denied the benefits of, or
otherwise be subjected to discrimination under any program or activity which receives or benefits from Federal
Financial assistance.

6. Section 504 of the Rehabilitation Act of 1973, as amended - Nondiscrimination on the Basis of
Disability

No qualified disabled person shall, on the basis of disability, be excluded from participation in, be denied the
benefits of, or otherwise be subjected to discrimination under any program or activity which receives or benefits
from Federal Financial assistance.

7. Executive Order 11246 Clause
Except as otherwise provided under 41 CFR Part 60, all contracts that meet the definition of “federally assisted

construction contract” in 41 CFR Part 60-1.3 must include the equal opportunity clause provided under 41 CFR
60-1.4(b), in accordance with Executive Order 11246, “Equal Employment Opportunity” (30 FR 12319, 12935,
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3 CFR Part, 1964-1965 Comp., p. 339), as amended by Executive Order 11375, “Amending Executive Order
11246 Relating to Equal Employment Opportunity,” and implementing regulations at 41 CFR part 60, “Office
of Federal Contract Compliance Programs, Equal Employment Opportunity, Department of Labor.”

During the performance of this contract, the contractor agrees as follows:

1)

)

®3)

(4)

©®)

(6)

()

The contractor will not discriminate against any employee or applicant for employment because of race,
color, religion, sex, or national origin. The contractor will take affirmative action to ensure that
applicants are employed, and that employees are treated during employment, without regard to their race,
color, religion, sex, or national origin. Such action shall include, but not be limited to the following:
employment, upgrading, demotion, or transfer; recruitment or recruitment advertising; layoff or
termination; rates of pay or other forms of compensation; and selection for training, including
apprenticeship. The contractor agrees to post in conspicuous places, available to employees and
applicants for employment, notices to be provided by the contracting officer setting forth the provisions
of this nondiscrimination clause.

The contractor will, in all solicitations or advertisements for employees placed by or on behalf of the
contractor, state that all qualified applicants will receive consideration for employment without regard
to race, color, religion, sex or national origin.

The contractor will send to each labor union or representative of workers with which he has a collective
bargaining agreement or other contract or understanding, a notice, to be provided by the agency
contracting officer, advisor the labor union or workers' representative of the contractor's commitments
under section 202 of Executive Order 11246 of September 24, 1965 and shall post copies of the notice
in conspicuous places available to employees and applicants for employment.

The contractor will comply with all provisions of Executive Order No. 11246 of September 24, 1965,
and of the rules, regulations, and relevant orders of the Secretary of Labor.

The contractor will furnish all information and reports required by Executive Order No. 11246 of
September 24, 1965, and by the rules, regulations, and orders of the Secretary of Labor, or pursuant
thereto, and will permit access to his books, records, and accounts by the contracting agency and the
Secretary of Labor for purposes of investigation to ascertain compliance with such rules, regulations and
orders.

In the event of the contractor's noncompliance with the nondiscrimination clauses of this contract or with
any of such rules, regulations, or orders, this contract may be canceled, terminated, or suspended in
whole or in part and the contractor may be declared ineligible for further Government contracts in
accordance with procedures authorized in Executive Order 11246 of September 24, 1964, and such other
sanctions may be imposed and remedied involved as provided in Executive Order No. 11246 of
September 24, 1965, or by rule, regulation or order of the Secretary of Labor, or as otherwise provided
by law.

The contractor will include the provisions of paragraph (1) through (7) in every subcontract or purchase
order unless exempted by rules, regulations or orders of the Secretary of Labor issued pursuant to
section 204 of Executive Order No. 11246 of September 24, 1965, so that such provisions will be binding
upon each subcontractor or vendor. The contractor will take such action with respect to any subcontract
or purchase order as the contracting agency may direct as a means of enforcing such provisions including
sanctions for noncompliance; Provided, however, That in the event the contract becomes involved in,
or threatened with, litigation with a subcontractor or vendor as a result of such direction by the
contracting agency, the contractor may request the United States to enter into such litigation to protect
the interests of the United States.

Contractors and subcontractors are required to submit Equal Opportunity Certification Forms (See
Attachments 1 and 2).

8. Section 3 Clause- Compliance in the Provision of Training, Employment, and Business Opportunities

(24 CFR 135.38)

All Section 3 covered contracts shall include the following clause (referred to as the Section 3 clause):

Contract Provisions R Page 2 of 7
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A.  The work to be performed under this contract is subject to the requirements of section 3 of the Housing
and Urban Development Act of 1968, as amended, 12 U.S.C. 1701u (section 3). The purpose of section
3 is to ensure that employment and other economic opportunities generated by HUD assistance or HUD-
assisted projects covered by section 3, shall, to the greatest extent feasible, be directed to low- and very
low-income persons, particularly persons who are recipients of HUD assistance for housing.

B.  The parties to this contract agree to comply with HUD's regulations in 24 CFR Part 135, which
implement section 3. As evidenced by their execution of this contract, the parties to this contract certify
that they are under no contractual or other impediment that would prevent them from complying with
the Part 135 regulations.

C.  The contractor agrees to send to each labor organization or representative of workers with which the
contractor has a collective bargaining agreement or other understanding, if any, a notice advising the
labor organization or workers' representative of the contractor's commitments under this section 3 clause,
and will post copies of the notice in conspicuous places at the work site where both employees and
applicants for training and employment positions can see the notice. The notice shall describe the section
3 preference, shall set forth minimum number and job titles subject to hire, availability of apprenticeship
and training positions, the qualifications for each; and the name and location of the person(s) taking
applications for each of the positions; and the anticipated date the work shall begin.

D.  The contractor agrees to include this section 3 clause in every subcontract subject to compliance with
regulations in 24 CFR Part 135, and agrees to take appropriate action, as provided in an applicable
provision of the subcontract or in this section 3 clause, upon a finding that the subcontractor is in
violation of the regulations in 24 CFR Part 135. The contractor will not subcontract with any
subcontractor where the contractor has notice or knowledge that the subcontractor has been found in
violation of the regulations in 24 CFR Part 135.

E.  The contractor will certify that any vacant employment positions, including training positions, that are
filled (1) after the contractor is selected but before the contract is executed, and (2) with persons other
than those to whom the regulations of 24 CFR Part 135 require employment opportunities to be directed,
were not filled to circumvent the contractor's obligations under 24 CFR Part 135.

F. Noncompliance with HUD's regulations in 24 CFR Part 135 may result in sanctions, termination of this
contract for default, and debarment or suspension from future HUD assisted contracts.

G.  With respect to work performed in connection with section 3 covered Indian housing assistance, section
7(b) of the Indian Self-Determination and Education Assistance Act (25 U.S.C. 450e) also applies to the
work to be performed under this contract. Section 7(b) requires that to the greatest extent feasible (i)
preference and opportunities for training and employment shall be given to Indians, and (ii) preference
in the award of contracts and subcontracts shall be given to Indian organizations and Indian-owned
Economic Enterprises. Parties to this contract that are subject to the provisions of section 3 and section
7(b) agree to comply with section 3 to the maximum extent feasible, but not in derogation of compliance
with section 7(b).

Contractors and subcontractors are required to submit Section 3 Certification Forms (See Attachments 3 and
4) and Section 3 Plans with Tables A-D (See Attachment 5).

9. Copeland ""Anti-Kickback™ Act Provision

All construction contracts shall include a provision for compliance with the Copeland "Anti- Kickback™ Act
(18 U.S.C. 874; 40 U.S.C. 3145) as supplemented in Department of Labor regulations (29 CFR, Part 3,
“Contractors and Subcontractors on Public Building or Public Work Financed in Whole or in Part by Loans or
Grants from the United States™). This Act provides that each contractor and subcontractor shall be prohibited
from inducing, by any means, any person employed in the construction, completion, or repair of public work,
to give up any part of the compensation to which he is otherwise entitled. The grantee shall report all suspected
or reported violations to the grantor agency.

Contract Provisions RY  page 29 - Page 3 of 7




Specific contract requirements concerning this provision are included in the Federal Labor Standards
Provisions-HUD Form 4010, included as Attachment 6 to this section of the Contract Documents, and which
form a portion of these Contract Documents and the executed contract between the grantee and Contractor.

10. Davis-Bacon Act Provision, as amended, (40 U.S.C. 3141-3148)

When required by Federal program legislation, all construction contracts, in excess of

$2,000 awarded by non-Federal entities must include a provision for compliance with the Davis-Bacon Act (40
U.S.C. 3141-3144, and 3146-3148) as supplemented by Department of Labor regulations (29 CFR Part 5,
“Labor Standards Provisions Applicable to Contracts Covering Federally Financed and Assisted
Construction”). In accordance with the statute, contractors and subcontractors must be required to pay wages
to laborers and mechanics at a rate not less than the minimum wages specified in a wage determination made
by the Secretary of Labor. In addition, contractors and subcontractors shall be required to pay wages not less
often than once a week. A copy of the current prevailing wage determination issued by the Department of Labor
must be placed in each solicitation. The grantee shall report all suspected or reported violations to the grantor
agency.

Specific contract requirements concerning this provision are included in the Federal Labor Standards
Provisions-HUD Form 4010, included as Attachment 6 to this section of the Contract Documents, and which
form a portion of these Contract Documents and the executed contract between the grantee and Contractor. A
copy of the current prevailing wage determination(s) issued by the Department of Labor is included as
Attachment 7 to this section of the Contract Documents and the award of a contract or subcontract shall be
conditioned upon acceptance of the wage determination(s). Contractors and subcontractors are required to
submit Labor Standards Certification Forms (See Attachments 8 and 9).

11. Contract Work Hours and Safety Standards Act Provision (40 U.S.C. 3701-3708)

Contracts awarded in excess of $100,000 which involve the employment of mechanics or laborers shall comply
with the Contract Work Hours and Safety Standards Act (40 U.S.C. 3701-3708) as supplemented by
Department of Labor Regulations (29 CFR Part 5, “Labor Standards Provisions Applicable to Contracts
Covering Federally Financed and Assisted Construction”).

Under 40 U.S.C. 3702 of the Act, the Contractor and any of his subcontractors shall be required to compute the
wages of every mechanic and laborer on the basis of standard work week of forty hours. Work in excess of the
standard work week is permissible, provided the worker is compensated at a rate not less than one and one-half
times the basic rate of pay for all hours worked in excess of forty hours in any work week.

The requirements of 40 U.S.C. 3704 are applicable to construction work and provide that no laborer or
mechanic shall be required to work in surroundings or under working conditions which are unsanitary,
hazardous or dangerous to his health and safety, as determined under construction, safety and health standards
promulgated by the Secretary of Labor. These requirements do not apply to the purchase of supplies or materials
or articles ordinarily available on the open market, or contracts for transportation or transmission of
intelligence.

Specific contract requirements concerning this provision are included in the Federal Labor Standards
Provisions-HUD Form 4010, included as Attachment 6 to this section of the Contract Documents, and which
form a portion of these Contract Documents and the executed contract between the grantee and Contractor.

12.  Access to Records and Record Retainage Clause

In general, all official project records and documents must be maintained during the operation of this project
and for a period of three years following close out in compliance with 24 CFR 570.490. The grantee, the North
Carolina Department of the Treasurer, U. S. Department of Housing and Urban Development, and the
Comptroller General of the United States, or any of their duly authorized representatives, shall have access to
any books, documents, papers and records of the Administering Agency which are pertinent to the execution
of this Agreement, for the purpose of making audits, examinations, excerpts and transcriptions in compliance
with the above Rule.

13. Clean Water, Clean Air, E.O. 11738 and EPA Regulations Provision

Compliance with Air and Water Acts: Contracts and subcontracts of amounts in excess of
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$150,000 are subject to the requirements of the Clean Air Act, as amended, (42 U.S.C. 7401-7671q.), the
Federal Water Pollution Control Act, as amended, 33 U.S.C. 1251-1387 and the regulations of the
Environmental Protection Agency (EPA) with respect thereto, as amended. Violations must be reported to the
Federal awarding agency and the Regional Office of the EPA.

The Contractor and any of its subcontractors for work funded under this Agreement, which is in excess of
$150,000, agree to the following requirements:

(1) A stipulation by the contractor or subcontractors that any facility to be utilized in the performance of
any nonexempt contract or subcontract is not listed on the List of Violating Facilities issued by the EPA.

(2)  Agreement by the Contractor to comply with all the requirements of Section 114 of the Clean Air Act,
as amended (42 U.S.C. 7401-7671q) and Section 308 of the Federal Water Pollution Control Act, as
amended, (33 U.S.C. 1254) relating to inspection, monitoring, entry, reports, and information, and all
regulations and guidelines issued there under.

(3) A stipulation that as a condition for the award of the contract prompt notice will be given of any
notification received from the Director, Office of Federal Activities, EPA, indicating that a facility
utilized or to be utilized for the contract is under consideration to be listed on the EPA List of Violating
Facilities.

(4)  Agreement by the Contractor that he will include or cause to be included the criteria and requirements
in paragraph (1) through (4) of this section in every nonexempt subcontract and requiring that the
contractor will take such action as the Government may direct as a means of enforcing such provisions.

In no event shall any amount of the assistance provided under this Agreement be utilized with respect to a
facility which has given rise to a conviction under Section 113(c) (1) of the Clean Air Act or Section 309(c) of
the Federal Water Pollution Control Act.

14. Lead-Based Paint Clause

The Contractor is hereby specifically made aware of the lead-based paint regulations, (42

U.S.C. 4831; 24 CFR Part 570.608, and 24 CFR Part 35, as amended), which are applicable to the construction
or rehabilitation of residential structures. To the extent that the subject matter of this contract involves
residential structures, the Contractor will comply with the lead-based paint regulations.

15. Lobbying Clause

As required by 31 U.S.C. Section 1352, Byrd Anti-Lobbying Amendment, Contractors that apply or bid for an
award exceeding $100,000 must file the required certification. Each tier certifies to the tier above that it will
not and has not used Federal appropriated funds to pay any person or organization for influencing or attempting
to influence an officer or employee of any agency, a member of Congress, officer or employee of Congress, or
an employee of a member of Congress in connection with obtaining any Federal contract, grant or any other
award covered by 31 U.S.C. 1352. Each tier must also disclose any lobbying with non-Federal funds that takes
place in connection with obtaining any Federal award. Such disclosures are forwarded from tier to tier up to
the non-Federal award.

(1) No Federal appropriated funds have been paid or will be paid, by or on behalf of the undersigned, to any
person for influencing or attempting to influence an officer or employee of any agency, a Member of
Congress, an officer or employee of Congress, or an employee of a Member of Congress in connection
with the awarding of any Federal contract, the making of any federal grant, the making of any Federal
loan, the entering into of any cooperative, agreement, and the extension, continuation, renewal,
amendment, or modification of any Federal contract, grant, loan, or cooperative agreement.

(2) If any funds other than Federal appropriated funds have been paid or will be paid any person for
influencing or attempting to influence an officer or employee or any agency, a Member of Congress, an
officer or employee of Congress, or an employee of a Member of Congress in connection with this
Federal contract, grant, loan, or cooperative agreement, the undersigned shall complete and submit
Standard Form-LLL, "Disclosure Form to Report Lobbying," in accordance with its instructions.
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This is a material representation of fact upon which reliance was placed when this transaction was made or
entered into. Submission of this certification is a prerequisite for making or entering into this transaction
imposed by section 1352, title 31, U. S. Code. Any person who fails to file the required certification shall be
subject to a civil penalty of not less than $10,000 and not more than $100,000 for each such failure.

16. Rights to Inventions Made Under a Contract or Agreement
If the Federal award meets the definition of “funding agreement” under 37 CFR §401.2 (a) and the recipient or
municipality wishes to enter into a contract with a small business firm or nonprofit organization regarding the
substitution of parties, assignment or performance of experimental, developmental, or research work under that
“funding agreement,” the recipient or municipality must comply with the requirements of 37 CFR Part 401,
“Rights to Inventions Made by Nonprofit Organizations and Small Business Firms Under Government Grants,
Contracts and Cooperative Agreements,” and any implementing regulations issued by the awarding agency.

17. Debarment and Suspension (Executive Orders 12549 and 12689)

A contract award (see 2 CFR 180.220) must not be made to parties listed on the government-wide exclusions
in the System for Award Management (SAM), in accordance with the OMB guidelines at 2 CFR 180 that
implement Executive Orders 12549 (3 CFR part 1986 Comp., p. 189) and 12689 (3 CFR part 1989 Comp., p.
235), “Debarment and Suspension.” SAM Exclusions contains the names of parties debarred, suspended, or
otherwise excluded by agencies, as well as parties declared ineligible under statutory or regulatory authority
other than Executive Order 12549.

18. Certification of Eligibility

By entering into this contract, the contractor certifies that neither it (nor he or she) nor any person or firm who
has an interest in the contractor's firm is a person or firm ineligible to be awarded Government contracts by
virtue of 29 CFR 5.12(a)(1) or to participate in HUD programs pursuant to 24 CFR Part 24 or, if applicable, by
virtue or Section 3(a) of the Davis-Bacon Act. No part of this contract shall be subcontracted to any person or
firm ineligible for award of a Government contract by virtue of 29 CFR 5.12(a)(1) or to participate in HUD
programs pursuant to 24 CFR Part 24 or, if applicable, by virtue of Section 3(a) of the Davis-Bacon Act. The
penalty for making false statements is prescribed in the U.S. Criminal Code, 18 U.S.C. 1001 and 18 U.S.C.
1010.
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CERTIFICATION OF ELIGIBILITY

This form must be attached and made a part of all contracts obligated by grantees and
paid with CDBG funds.

Grantee:

Grant Number:

Project Name:

By entering into this contract, the contractor certifies that neither it (nor he or she) nor any person
or firm who has an interest in the contractor's firm is a person or firm ineligible to be awarded
Government contracts by virtue of 29 CFR 5.12(a)(1) or to participate in HUD programs pursuant
to 24 CFR Part 24 or, if applicable, by virtue or Section 3(a) of the Davis- Bacon Act. No part of
this contract shall be subcontracted to any person or firm ineligible for award of a Government
contract by virtue of 29 CFR 5.12(a)(1) or to participate in HUD programs pursuant to 24 CFR
Part 24 or, if applicable, by virtue of Section 3(a) of the Davis- Bacon Act. The penalty for making
false statements is prescribed in the U.S. Criminal Code, 18

U.S.C. 1001 and 18 U.S.C. 1010.

(Signature) (Name of Contractor)
(Printed Name and Title) (Street Address or P. O. Box)
(Date) (City, State, Zip Code)

DUNS, Tax Identification or Social Security Number

*hhhhkhkhkkkhkhkhkhhhhhhkhkhkkhkhhhrrhhkhhkhkhhhrhrrhhhhkhkhhhrrrrhhhhhkhhhihrrhhhhhhhhiirhiiihkhihiix

*hkkkkhkhkkkhkhkkkhkhkkkhkhkkhkhkkhhikkhihkkiiikk

FOR GRANTEE USE ONLY

The Federal List of Parties Excluded from Federal Procurement or Non-procurement Programs
and State of North Carolina Debarred Vendors List have been checked and the above contractor
or subcontractor has been determined to be eligible to participate in a CDBG assisted project.

(Signature of Verifying Officer)

(Title)

(Date)
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U. S. DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT

CERTIFICATION OF BIDDER REGARDING EQUAL EMPLOYMENT OPPORTUNITY

INSTRUCTIONS

This certification is required pursuant to Executive Order 11246 (30 F. R. 12319-25). The implementing rules
and regulations provide that any bidder or prospective contractor, or any of their proposed subcontractors, shall
state as an initial part of the bid or negotiations of the contract whether it has participated in any previous
contract or subcontract subject to the equal opportunity clause: and, if so, whether it has filed all compliance
reports due under applicable instructions.

Where the certification indicates that the bidder has not filed a compliance report due under applicable
instructions, such bidder shall be required to submit a compliance report within seven calendar days after bid
opening. No contract shall be awarded unless such report is submitted.

CERTIFICATION BY
BIDDER

NAME AND ADDRESS OF BIDDER (include ZIP Code)

1. Bidder has participated in a previous contract or subcontract subject to the Equal Opportunity Clause.

Yes No

2. Compliance reports were required to be filed in connection with such contract or subcontract.

Yes No

3. Bidder has filed all compliance reports due under applicable instructions, including SF-100.

Yes No None Required
4. Have you ever been or are you being considered for sanction due to violation of Executive Order 11246, as
amended?
Yes No

NAME AND TITLE OF SIGNER (Please type)

SIGNATURE DATE

Replaces Form HUD 4238.CD-1, which is Obsolete HUD 950.1 (11-78)
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U. S. DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT

CERTIFICATION BY PROPOSED SUBCONTRACTOR REGARDING
EQUAL EMPLOYMENT OPPORTUNITY

NAME OF PRIME CONTRACTOR PROJECT NUMBER

INSTRUCTIONS

This certification is required pursuant to Executive Order 11246 (30 F. R. 12319-25). The implementing rules
and regulations provide that any bidder or prospective contractor, or any of their proposed subcontractors, shall
state as an initial part of the bid or negotiations of the contract whether it has participated in any previous
contract or subcontract subject to the equal opportunity clause: and, if so, whether it has filed all compliance
reports due under applicable instructions.

Where the certification indicates that the subcontractor has not filed a compliance report due under applicable
instructions, such subcontractor shall be required to submit a compliance report before the contractor, sponsor,
applicant, or owner approves the subcontract or permits work to begin under the subcontract.

CERTIFICATION BY SUBCONTRACTOR

NAME AND ADDRESS OF SUBCONTRACTOR (include ZIP Code)

1. Bidder has participated in a previous contract or subcontract subject to the Equal Opportunity Clause.

Yes No

2. Compliance reports were required to be filed in connection with such contract or subcontract.

Yes No

3. Bidder has filed all compliance reports due under applicable instructions, including SF-100.

Yes No None Required
4. Have you ever been or are you being considered for sanction due to violation of Executive Order 11246, as
amended?
Yes No

NAME AND TITLE OF SIGNER (Please type)

SIGNATURE DATE

Replaces Form HUD 4238.CD-2, which is Obsolete HUD 950.2 (11-78)
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CERTIFICATION OF BIDDER REGARDING SECTION 3
AND SEGREGATED FACILITIES

Name of Prime Contractor Project Name & Number

The undersigned hereby certifies that
(@) Section 3 provisions are included in the Contract.

(b) A written Section 3 plan was prepared and submitted as part of the bid
proceedings (if bid equals or exceeds $10,000).

(c) No segregated facilities will be maintained as required by Title VI of the
Civil Rights Act of 1964.

Name & Title of Signer (Print or Type)

Signature Date

Contract Provisions
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CERTIFICATION OF PROPOSED SUBCONTRACTOR REGARDING
SECTION 3 AND SEGREGATED FACILITIES

Name of Subcontractor Project Name & Number

The undersigned hereby certifies that
(@) Section 3 provisions are included in the Contract.

(b) A written Section 3 plan was prepared and submitted as part of the bid
proceedings (if bid equals or exceeds $10,000).

(c) No segregated facilities will be maintained as required by Title V1 of the Civil
Rights Act of 1964.

Name & Title of Signer (Print or Type)

Signature Date

Contract Provisions
Attachment 4

- Page 37 -

Page 1



SECTION 3 AFFIRMATIVE ACTION PL AN

agrees to implement the following

specific affirmative action steps directed at increasing the utilization of lower income residents
and businesses within the projectarea.

A.

To ascertain from the locality's CDBG program official the exact boundaries of the Section
3 covered project area and where advantageous, seek the assistance of local officials in
preparing and implementing the affirmative action plan.

To attempt to recruit from within the project area the necessary number of lower income
residents through: Local advertising media, signs placed at the proposed site for the project,
and community organizations and public or private institutions operating within or serving
the project area such as Service Employment and Redevelopment (SER), Opportunities
Industrialization Center (OIC), Urban League, Concentrated Employment Program,
Hometown Plan, or the U.S. Employment Service.

To maintain a list of all lower income area residents who have applied either on their own or
on referral from any source, and to employ such persons, if otherwise eligible and if a
vacancy exists.

To insert this Section 3 plan in all bid documents, and to require all bidders on subcontracts
to submit a Section 3 affirmative action plan including utilization goals and the specific steps
planned to accomplish these goals.

To insure that subcontracts which are typically let on a negotiated rather than a bid basis in
areas other than Section 3 covered project areas are also let on a negotiated basis, whenever
feasible, when let in a Section 3 covered projectarea.

To formally contact unions, subcontractors and trade associations to secure their cooperation
for this program.

To insure that all appropriate project area business concerns are notified of pending sub-
contractual opportunities.

To maintain records, including copies of correspondence, memoranda, etc., which document
that all of the above affirmative action steps have beentaken.

To appoint or recruit an executive official of the company or agency as Equal Opportunity
Officer to coordinate the implementation of this Section 3plan.

To list on Table A information related to subcontracts to be awarded.

To list on Table B, all projected workforce needs for all phases of this project by occupation,
trade, skill level and number of positions.
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L.  If successful bidder, to submit prior to final payment, Tables C and D to grantee which
includes all applicable hires and subcontractors utilized on thisproject.

As officers and representatives of
(Name of Contractor)

We the undersigned have read and fully agree to this Affirmative Action Plan and become a
party to the full implementation of this program.

Signature

Title Date
Signature

Title Date
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TABLE A- BIDDER’S PROPOSED SUBCONTRACTS BREAKDOWN

FOR THE PERIOD COVERING

(Duration of the CDBG-Assisted P

, 20___ through

, 20

roje_(ﬁ

Type of Contract
(Business or
Profession)

Total Number of
Contracts

Total Approximate
Dollar Amount

Estimated Number
of Contracts To
Section 3*
Businesses

Estimated Dollar
Amount To Section
3* Businesses

*A Section 3 Business Concern is a business that is 1) 51% or more owned by Section 3 Residents, or 2) a business
whose permanent full-time workforce is at least 30% Section 3 residents, or 3) a business which contracts a dollar
amount of all subcontracts with businesses as defined in numbers 1 and 2.

Company

Project Name

Project Number

EEO Officer (Signature)

Date

Contract Provisions
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TABLE B- BIDDER’S ESTIMATED PROJECT WORKFORCE BREAKDOWN

# Positions To
Be Filled By
Section 3*
Residents

Total Estimate # Positions Currently
Positions Occupied By

Needed for Permanent Employees

Project

# Positions Not
Currently
Occupied

Job Category

OFFICERS/
SUPERVISORS

PROFESSIONALS

TECHNICIANS

HOUSING SALES/
RENTAL/MANAGEMENT

OFFICE CLERICAL
OTHERS

TRADE:
JOURNEYMAN

APPRENTICES

MAXIMUM #
TRAINEES

OTHERS
TRADE:
JOURNEYMAN

APPRENTICES

MAXIMUM #
TRAINEES

OTHERS
TRADE:
JOURNEYMAN
APPRENTICES

MAXIMUM #
TRAINEES

OTHERS

TOTAL

*A Section 3 Resident is an individual in a public housing project or within a non-metropolitan county in which the project is located
and whose income does not exceed 80% of the higher of the median income adjusted by family size, for the county of residence for the
non-metropolitan area of the state.

Company
Project Name Project Number
EEO Officer (Signature) Date
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TABLE C- CONTRACTOR’S SECTION 3 NEW HIRES REPORT

Job Category

Total Estimate
Positions
Needed for
Project

# Positions Currently
Occupied By
Permanent Employees

# Positions Not
Currently
Occupied

# Positions
Filled By
Section 3*
Residents

OFFICERS/
SUPERVISORS

PROFESSIONALS

TECHNICIANS

HOUSING SALES/
RENTAL/MANAGEMENT

OFFICE CLERICAL

OTHERS

TRADE:

JOURNEYMAN

APPRENTICES

MAXIMUM #
TRAINEES

OTHERS

TRADE:

JOURNEYMAN

APPRENTICES

MAXIMUM #
TRAINEES

OTHERS

TRADE:

JOURNEYMAN

APPRENTICES

MAXIMUM #
TRAINEES

OTHERS

TOTAL

*A Section 3 Resident is an individual in a public housing project or within a non-metropolitan county in which the project is located
and whose income does not exceed 80% of the higher of the median income adjusted by family size, for the county of residence for the

non-metropolitan area of the state.

Company

Project Name

Project Number

EEO Officer (Signature)

Date

8/2016
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TABLE D- CONTRACTOR’S SECTION 3 BUSINESS UTILIZATION REPORT

Project Number: Total Dollar Amount of Contract $
Name of Prime . Federal
Contractor: Address: Identification No:
Trade/ Competitive or Federal
Name of Sect. 3 . Contract Award . ; O
Subcontractor Bsns. * Address and Phone # Service or Amount Date Negotiated Bid | Identification
Supply No.
* Check if a Section 3 Business Concern.
TOTAL DOLLAR AMOUNT AWARDED TO SECTION 3 BUSINESSES: $
Section 3 Business Concern
1. A business that is 51% or more owned by section 3 residents, or
2. A business whose permanent full time work force is at least 30% section 3 residents or,
3. A business which contracts a dollar amount of all subcontracts with businesses as defined in numbers 1 and 2 above.
8/2016

Contract Provisions

Attachment 5

- Page 43 -

Page 6




Federal Labor Standards Provisions

U. S. Department of Housing
and Urban Development
Office of Labor Relations

Applicability

The Project or Program to which the construction work covered by
this contract pertains is being assisted by the United States of
America and the following Federal Labor Standards Provisions are
included in this Contract pursuant to the provisions applicable to
such Federal assistance.

A. 1. (i). Minimum Wages. All laborers and mechanics employed
or working upon the site of the work (or under the United States
Housing Act of 1937 or under the Housing Act of 1949 in the
construction or development of the project), will be paid
unconditionally and not less often than once a week, and without
subsequent deduction or rebate on any account (except such payroll
deductions as are permitted by regulations issued by the Secretary
of Labor under the Copeland Act (29 CFR Part 3), the full amount
of wages and bona fide fringe benefits (or cash equivalents thereof)
due at time of payment computed at rates not less than those
contained in the wage determination of the Secretary of Labor which
is attached hereto and made a part hereof, regardless of any
contractual relationship which may be alleged to exist between the
contractor and such laborers and mechanics. Contributions made or
costs reasonably anticipated for bona fide fringe benefits under
Section 1(b)(2) of the Davis-Bacon Act on behalf of laborers or
mechanics are considered wages paid to such laborers or mechanics,
subject to the provisions of 29 CFR 5.5(a)(1)(iv); also, regular
contributions made or costs incurred for more than a weekly period
(but not less often than quarterly) under plans, funds, or pogroms,
which cover the particular weekly period, are deemed to be
constructively made or incurred during such weekly period.

Such laborers and mechanics shall be paid the appropriate wage rate
and fringe benefits on the wage determination for the classification
of work actually performed, without regard to skill, except as
provided in 29 CFR Part 5.5(a)(4). Laborers or mechanics
performing work in more than one classification may be
compensated at the rate specified for each classification for the time
actually worked therein: Provided, That the employer's payroll
records accurately set forth the time spent in each classification in
which work is performed. The wage determination (including any
additional classification and wage rates conformed under 29 CFR
Part 5.5(a)(1(ii) and the Davis-Bacon poster (WH-1321) shall be
posted at all times by the contractor and its subcontractors at the site
of the work in a prominent and accessible place where it can be
easily seen by the workers.

(ii). (a). Any class of laborers or mechanics which is not listed in
the wage determination and which is to be employed under the
contract shall be classified in conformance with the wage
determination. HUD shall approve an additional classification and
wage rate and fringe benefits therefore only when the following
criteria have been met:

(1). The work to be performed by the classification requested is not
performed by a classification in the wage determination; and

(2). The classification is utilized in the area by the construction
industry; and

(3). The proposed wage rate, including any bona fide fringe
benefits, bears a reasonable relationship to the wage rates contained
in the wage determination.

(b). If the contractor and the laborers and mechanics to be
employed in the classification (if known), or their representatives,
and HUD or its designee agree on the classification and wage rate
(including the amount designated for fringe benefits where
appropriate), a report of the action taken shall be sent by HUD or
its designee to the Administrator of the Wage and Hour Division,
Employment Standards Administration, U.S. Department of
Labor, Washington, D.C. 20210. The Administrator, or an
authorized representative, will approve, modify, or disapprove
every additional classification

action within 30 days of receipt and so advise HUD or its designee
or will notify HUD or its designee within the 30-day period that
additional time is necessary. (Approved by the Office of
Management and Budget under OMB control number 1215- 0140.)

(c). In the event the contractor, the laborers or mechanics to be
employed in the classification or their representatives, and HUD or
its designee do not agree on the proposed classification and wage
rate (including the amount designated for fringe benefits, where
appropriate), HUD or its designee shall refer the questions,
including the views of all interested parties and the recommendation
of HUD or its designee, to the Administrator for determination. The
Administrator, or an authorized representative, will issue a
determination within 30 days of receipt and so advise HUD or its
designee or will notify HUD or its designee within the 30-day period
that additional time is necessary. (Approved by the Office of
Management and Budget under OMB Control Number 1215-0140.)

(d). The wage rate (including fringe benefits where appropriate)
determined pursuant to subparagraphs (1)(ii)(b) or (c) of this
paragraph, shall be paid to all workers performing work in the
classification under this contract from the first day on which work
is performed in the classification.

(iii). Whenever the minimum wage rate prescribed in the contract
for a class of laborers or mechanics includes a fringe benefit which
is not expressed as an hourly rate, the contractor shall either pay the
benefit as stated in the wage determination or shall pay another bona
fide fringe benefit or an hourly cash equivalent thereof.

(iv). If the contractor does not make payments to a trustee or other
third person, the contractor may consider as part of the wages of any
laborer or mechanic the amount of any costs reasonably anticipated
in providing bona fide fringe benefits under a plan or program,
Provided, That the Secretary of Labor has found, upon the written
request of the contractor, that the applicable standards of the Davis-
Bacon Act have been met. The Secretary of Labor may require the
contractor to set aside in a separate account asset for the meeting of
obligations under the plan or program. (Approved by the Office of
Management and Budget under OMB Control Number 1215-0140.)

2. Withholding. HUD or its designee shall upon its own action or
upon written request of an authorized representative of the
Department of Labor withhold or cause to be withheld from the
contractor under this contract or any other Federal contract with the
same prime contractor, or any other Federally-assisted contract
subject to Davis-Bacon prevailing wage requirements, which is held
by the same prime contractor so much of the accrued payments or
advances as may be considered necessary to pay laborers and
mechanics, including apprentices, trainees and helpers, employed
by the contractor or any subcontractor the full amount of wages
required by the contract. In the event of failure to pay any laborer or
mechanic, including any apprentice, trainee or helper, employed or
working on the site of the work (or under the United States Housing
Act of 1937 or under the Housing Act of 1949 in the construction or
development of the project), all or part of the wages required by the
contract, HUD or its designee may, after written notice to the
contractor, sponsor, applicant, or owner, take such action as may be
necessary to cause the suspension of any further payment, advance,
or guarantee of funds until such violations have ceased. HUD or its
designee may, after written notice to the contractor, disburse such
amounts withheld for and on account of the contractor or
subcontractor to the respective employees to whom they are due.
The Comptroller General shall make such disbursements in the case
of direct Davis-Bacon Act contracts.
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3. (i). Payrolls and basic records. Payrolls and basic records
relating thereto shall be maintained by the contractor during the
course of the work preserved for a period of three years thereafter
for all laborers and mechanics working at the site of the work (or
under the United States Housing Act of 1937, or under the Housing
Act of 1949, in the construction or development of the project). Such
records shall contain the name, address, and social security number
of each such worker, his or her correct classification, hourly rates of
wages paid (including rates of contributions or costs anticipated for
bona fide fringe benefits or cash equivalents thereof of the types
described in Section 1(b)(2)(B) of the Davis-Bacon Act), daily and
weekly number of hours worked, deductions made and actual wages
paid. Whenever the Secretary of Labor has found under 29 CFR 5.5
(8)(1)(iv) that the wages of any laborer or mechanic include the
amount of any costs reasonable anticipated in providing benefits
under a plan or program described in Section 1(b)(2)(B) of the
Davis-Bacon Act, the contractor shall maintain records which show
that the commitment to provide such benefits is enforceable, that the
plan or program is financially responsible, and that the plan or
program has been communicated in writing to the laborers or
mechanics affected, and records which show the costs anticipated or
the actual cost incurred in providing such benefits. Contractors
employing apprentices and trainees under approved programs shall
maintain written evidence of the registration of apprenticeship
programs and certification of trainee programs, the registration of
the apprentices and trainees, and the ratios and wage rates prescribed
in the applicable programs. (Approved by the Office of Management
and Budget under OMB Control Numbers 1215-0140 and 1215-
0017.)

(ii). (a). The contractor shall submit weekly for each week in which
any contract work is performed a copy of all payrolls to HUD or its
designee if the agency is a party to the contract, but if the agency is
not such a party, the contractor will submit the payrolls to the
applicant, sponsor, or owner, as the case may be, for transmission
to HUD or its designee. The payrolls submitted shall set out
accurately and completely all of the information required to be
maintained under 29 CFR Part 5.5(a)(3)(i). This information may be
submitted in any form desired. Optional Form WH-347 is available
for this purpose and may be purchased from the Superintendent of
Documents (Federal Stock Number 029- 005-00014-1), U.S.
Government Printing Office, Washington, DC. 20402. The prime
contractor is responsible for the submission of copies of payrolls by
all subcontractors. (Approved by the Office of Management and
Budget under OMB Control Number 1215-0149.)

(b). Each payroll submitted shall be accompanied by a "Statement
of Compliance”, signed by the contractor or subcontractor or his or
her agent who pays or supervises the payment of the persons
employed under the contract and shall certify the following:

(1). That the payroll for the payroll period contains the
information required to be maintained under 29 CFR Part 5.5
(2)(3)(i) and that such information is correct and complete;

(2). That each laborer or mechanic (including each helper,
apprentice, and trainee) employed on the contract during the
payroll period has been paid the full weekly wages earned, without
rebate, either directly or indirectly, and that no deductions have
been made either directly or indirectly from the full wages earned,
other than permissible deductions as set forth in 29 CFR Part 3;

(3). That each laborer or mechanic has been paid not less than the
applicable wage rates and fringe benefits or cash equivalents for
the classification of work performed, as specified in the applicable
wage determination incorporated into the contract.

(c). The weekly submission of a properly executed certification set
forth on the reverse side of Optional Form WH-347 shall satisfy
the requirement for submission of the "Statement of Compliance"
required by paragraph A.3.(ii)(b) of this section.

(d). The falsification of any of the above certifications may subject
the contractor or subcontractor to civil or criminal prosecution under
Section 1001 of Title 18 and Section 231 of Title 31 of the United
States Code.

(iii). The contractor or subcontractor shall make the records
required under paragraph A.3.(i) of this section available for
inspection, copying, or transcription by authorized representatives
of HUD or its designee or the Department of Labor, and shall permit
such representatives to interview employees during working hours
on the job. If the contractor or subcontractor fails to submit the
required records or to make them available, HUD or its designee
may, after written notice to the contractor, sponsor, applicant, or
owner, take such action as may be necessary to cause the suspension
of any further payment, advance, or guarantee of funds.
Furthermore, failure to submit the required records upon request or
to make such records available may be grounds for debarment action
pursuant to 29 CFR Part 5.12.

4. Apprentices and Trainees.

(i). Apprentices. Apprentices will be permitted to work at less than
the predetermined rate for the work they performed when they are
employed pursuant to and individually registered in a bona fide
apprenticeship program registered with the U.S. Department of
Labor, Employment and Training Administration , Office of
Apprenticeship Training, Employer and Labor Services, or with a
State Apprenticeship Agency recognized the Office, or if a person is
employed in his or her first 90 days of probationary employment as
an apprentice in such an apprenticeship program, who is not
individually registered in the program, but who has been certified by
the Office of Apprenticeship Training, Employer and Labor
Services or a State Apprenticeship Agency (where appropriate) to
be eligible for probationary employment as an apprentice. The
allowable ratio of apprentices to journeymen on the job site in any
craft classification shall not be greater than the ratio permitted to the
contractor as to the entire work force under the registered program.
Any worker listed on a payroll at an apprentice wage rate, who is
not registered or otherwise employed as stated above, shall be paid
not less than the applicable wage rate on the wage determination for
the work actually performed. In addition, any apprentice performing
work on the job site in excess of the ratio permitted under the
registered program shall be paid not less than the applicable wage
rate on the wage determination for the work actually performed.
Where a contractor is performing construction on a project in a
locality other than that in which its program is registered, the ratios
and wage rates (expressed in percentages of the journeyman's hourly
rate) specified in the contractor's or subcontractor's registered
program shall be observed. Every apprentice must be paid at not less
than the rate specified in the registered program for the apprentice's
level of progress, expressed as a percentage of the journeymen
hourly rate specified in the applicable wage determination.
Apprentices shall be paid fringe benefits in accordance with the
provisions of the apprenticeship program. If the apprenticeship
program does not specify fringe benefits, apprentices must be paid
the full amount of fringe benefits listed on the wage determination
for the applicable classification. If the Administrator determines that
a different practice prevails for the applicable apprentice
classification, fringes shall be paid in accordance with that
determination. In the event the Office of Apprenticeship Training,
Employer and Labor Services, or a State Apprenticeship Agency
recognized by the Office, withdraws approval of an apprenticeship
program, the contractor will no longer be permitted to utilize
apprentices at less than the applicable predetermined rate for the
work performed until an acceptable program is approved.

(ii). Trainees. Except as provided in 29 CFR 5.16, trainees will not
be permitted to work at less than the predetermined rate for the work
performed unless they are employed pursuant to and individually
registered in a program which has received prior approval,
evidenced by formal certification by the U.S. Department of Labor,
Employment and Training Administration.
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The ratio of trainees to journeymen on the job site shall not be
greater than permitted under the plan approved by the Employment
and Training Administration. Every trainee must be paid at not less
than the rate specified in the approved program for the trainee's
level or progress, expressed as a percentage of the journeyman
hourly rate specified in the applicable wage determination.
Trainees shall be paid fringe benefits in accordance with the
provisions of the trainee program. If the trainee program does not
mention fringe benefits, trainees shall be paid the full amount of
fringe benefits listed on the wage determination unless the
Administrator of the Wage and Hour Division determines that
there is an apprenticeship program associated with the
corresponding journeymen wage rate on the wage determination
which provides for less than full fringe benefits for apprentices.
Any employee listed on the payroll at a trainee rate that is not
registered and participating in a training plan approved by the
Employment and Training Administration shall be paid not less
than the applicable wage rate on the wage determination for the
work actually performed. In addition, any trainee performing work
on the job site in excess of the ratio permitted under registered
program shall be paid not less than the applicable wage rate on the
wage determination for the work actually performed. In the event
the Employment and Training Administration withdraws approval
of a training program, the contractor will no longer be permitted to
utilize trainees at less than the applicable predetermined rate for
the work performed until an acceptable program is approved.

(iii). Equal employment opportunity. The utilization of
apprentices, trainees, and journeymen under this part shall be in
conformity with the equal employment opportunity requirements of
Executive Order 11246, as amended and 29 CFR Part 30.

5. Compliance with Copeland Act requirements. The contractor
shall comply with the requirements of 29 CFR Part 3, which are
incorporated by referenced in this contract.

6. Subcontracts. The contractor or subcontractor will insert in any
subcontracts the clauses contained in 29 CFR 5.5(a)(1) through (10)
and such other clauses as HUD or its designee may by appropriate
instructions require, and also a clause requiring the subcontractors
to include these clauses in any lower tier subcontracts. The prime
contractor shall be responsible for the compliance by any
subcontractor or lower tier subcontractor with all the contract
clauses in 29 CFR Part 5.5.

7. Contract termination; debarment. A breach of the contract
clauses in 29 CFR 5.5 may be grounds for termination of the
contract and for debarment as a contractor and a subcontractor as
provided in 29 CFR 5.12.

8. Compliance with Davis-Bacon and Related Act
Requirements. All rulings and interpretations of the Davis-
Bacon and Related Acts contained in 29 CFR Parts 1, 3, and 5 are
herein incorporated by reference in this contract.

9. Disputed concerning labor standards. Disputes arising out of
the labor standards provisions of this contract shall not be subject
to the general disputes clause of this contract. Such disputes shall
be resolved in accordance with the procedures of the Department
of Labor set forth in 29 CFR Parts 5, 6, and 7. Disputes within the
meaning of this clause include disputes between the contractor (or
any of its subcontractors) and HUD or its designee, the U.S.
Department of Labor, or the employees or their representatives.

10. (i). Certification of Eligibility. By entering into this
contract, the contractor certifies that neither it (nor he or she) nor
any person or firm who has an interest in the contractor's firm is
a person or firm ineligible to be awarded Government contracts
by virtue of Section 3(a) of the Davis-Bacon Act of 29 CFR
5.12(a)(1) or to be awarded HUD contracts or participate in HUD
programs pursuant to 24 CFR Part 24.

(ii). No part of this contract shall be subcontracted to any
person or firm ineligible for award of a Government
contract by virtue of Section 3(a) of the Davis-Bacon Act
or 29 CFR 5.12(a)(1) or to be awarded HUD contracts or
participate in HUD programs pursuant to 24 CFR Part 24.

(iii). The penalty for making false statements is prescribed in
the U.S. Criminal Code, 18 U.S.C. 1001. Additionally,
U.S. Criminal Code, Section 1010, Title 18, U.S.C.,
"Federal Housing Administration transactions", provides
in part: "Whoever, for the purpose of...influencing in any
way the action of such Administration...makes, utters or
publishes any statement, knowing the same to be
false...shall be fined not more than $5,000 or imprisoned
not more than two years, or both."

11. Complaints, Proceedings, or Testimony by Employees. No
laborer or mechanic to whom the wage, salary, or other labor
standards provisions of this Contract are applicable shall be
discharged or in any other manner discriminated against by the
Contractor or any subcontractor because such employee has filed
any complaint or instituted or caused to be instituted any proceeding
or has testified or is about to testify in any proceeding under or
relating to the labor standards applicable under this Contract to his
employer.

B. Contract work Hours and Safety Standards Act. The
provisions of this paragraph B are applicable only where the amount
of the prime contract exceeds $100,000. As used in this paragraph,
the terms "laborers" and "mechanics" include watchmen and guards.

(1) Overtime requirements. No contractor or subcontractor
contracting for any part of the contract work which may require or
involve the employment of laborers or mechanics shall require or
permit any such laborer or mechanic in any workweek in which he
or she is employed on such work to work in excess of forty hours in
such workweek unless such laborer or mechanic receives
compensation at a rate not less than one and one-half times the basic
rate of pay for all hours worked in excess of forty hours in such
workweek.

(2) Violation; liability for unpaid wages; liquidated damages.
In the event of any violation of the clause set forth in subparagraph
(1) of this paragraph, the contractor and any subcontractor
responsible therefore shall be liable for the unpaid wages. In
addition, such contractor and subcontractor shall be liable to the
United States (in the case of work done under contract for the
District of Columbia or a territory, to such District or to such
territory), for liquidated damages. Such liquidated damages shall be
computed with respect to each individual laborer or mechanic,
including watchmen and guards, employed in violation of the clause
set forth in subparagraph (1) of this paragraph, in the sum of $10 for
each calendar day on which such individual was required or
permitted to work in excess of the standard workweek of forty hours
without payment of the overtime wages required by the clause set
forth in subparagraph (1) of this paragraph.

(3) Withholding for unpaid wages and liquidated damages.
HUD or its designee shall upon its own action or upon written
request of an authorized representative of the Department of Labor
withhold or cause to be withheld, from any moneys payable on
account of work performed by the contractor or subcontractor under
any such contract or any other Federal contract with the same prime
contract, or any other Federally-assisted contract subject to the
Contract Work Hours and Safety Standards Act, which is held by
the same prime contractor such sums as may be determined to be
necessary to satisfy any liabilities of such contractor or
subcontractor for unpaid wages and liquidated damages as provided
in the clause set forth in subparagraph (2) of this paragraph.
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(4) Subcontracts. The contractor or subcontractor shall insert any
subcontracts the clauses set forth in subparagraph

(1) through (4) of this paragraph and also a clause requiring the
subcontractors to include these clauses in any lower tier
subcontracts. The prime contractor shall be responsible for
compliance by any subcontractor or lower tier subcontractor with
the clauses set forth in subparagraphs (1) through (4) of this
paragraph.

C. Health and Safety. The provisions of this paragraph C are
applicable only where the amount of the prime contract exceeds
$100,000.

(1) No laborer or mechanic shall be required to work in
surroundings or under working conditions which are unsanitary,
hazardous, or dangerous to his health and safety as determined under
construction safety and health standards promulgated by the
Secretary of Labor by regulation.

(2) The Contractor shall comply with all regulations issued by the
Secretary of Labor pursuant to Title 29 Part 1926 (formerly part
1518) and failure to comply may result in imposition of sanctions
pursuant to the Contract Work Hours and Safety Standards Act 40

USC 3701 et seq.

(3) The Contractor shall include the provisions of this Article in
every subcontract so that such provisions will be binding on each
subcontractor. The Contractor shall take such action with respect to
any subcontract as the Secretary of Housing and Urban
Development or the Secretary of Labor shall direct as a means of
enforcing such provisions.
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""General Decision Number: NC20210090 01/01/2021

Superseded General Decision Number: NC20200090

State: North Carolina

Construction Type: Highway

Counties: Brunswick, Cumberland. Currituck. Edgecombe.

Franklin, Greene. Hoke. Johnston. Nash, New Hanover, Onslow
Pender, Pitt, Wake and Wayne Counties in North Carolina.

HIGHWAY CONSTRUCTION PROJECTS (excluding tunnels.
building

structures in rest area projects & railroad construction:
bascule, suspension & spandrel arch bridges designed for
commercial navigation, bridges involving marine construction:
and other major bridges).

Note: Under Executive Order (EQO) 13658, an hourly minimum

wage

of $10.95 for calendar year 2021 applies to all contracts
subject to the Davis-Bacon Act for which the contract is awarded
(and any solicitation was issued) on or after January 1, 2015.

If this contract is covered by the EQ. the contractor must pay
all workers in any classification listed on this wage
determination at least $10.95 per hour (or the applicable

wage rate listed on this wage determination. if it is higher)

for all hours spent performing on the contract in calendar
year 2021. If this contract is covered by the EO and a
classification considered necessary for performance of work on
the contract does not appear on this wage determination. the
contractor must pay workers in that classification at least

the wage rate determined through the conformance process set
forth in 29 CER 5.5(a)(1)(ii) (or the EO minimum wage rate

if it is higher than the conformed wage rate). The EO minimum

wage rate will be adjusted annually. Please note that

this EO applies to the above-mentioned types of contracts
entered into by the federal government that are subject

to the Davis-Bacon Act itself,. but it does not apply

to contracts subject only to the Davis-Bacon Related Acts,
including those set forth at 29 CFER 5.1(a)(2)-(60). Additional
information on contractor requirements and worker protections
under the EO is available at www.dol.gov/whd/govcontracts.
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Modification Number __ Publication Date
0 01/01/2021

* SUNC2014-005 11/17/2014

Rates Erinoes

CEMENT MASON/CONCRETE FINISHER...$ 14 48

ELECTRICIAN
Electrician................. $17.97
Telecommunications
Technician.................. $16.79 63
IRONWORKER......ocvvveiiien, $ 16.02
LABORER

Asphalt Raker and Spreader..$ 12.46

Cement Mason/Concrete

Finisher Tender............. $12.54
Common or General........... 10.20
Guardrail/Fence Installer...$ 12.87
Pipelaver.. . ............. $12.17
Traffic Signal/L ighting
Installer..........oooiee $14.89
PAINTER
Bridae........oooviieenn.. $ 2457

Bulldozer Fine.............. $17.04
Bulldozer Roudh............. $14.34
Concrete Grinder/Groover....$ 20.34 2.30
Crane Boom Trucks.......... $20.54

Crane Other................. $20.08

Crane Rouagh/All Terrain..... 20.67

Drill Operator Rock......... 14.38
Drill Operator Structure...$ 21.11

Excavator Fine............. 16.60 - Page 50 -




Grader/Blade Rough.......... $ 14 62
Loader 2 Cubic Yards or

Milling Machine. ... $15.36
Off-Road Hauler/Water

12.11

Paver Concrete............. $ 18 20
Roller Asphalt Breakdown....$ 12.45
Roller Asphalt Finish....... $13.85

Slip Form Machine........... $ 16 50
Tack Truck/Distributor
Operator.......cooocoeeeeee. $ 14.52

TRUCK DRIVER
GVWR of 26.000 or Less...... 11.12
GVWR of 26.001 Lbs or
Greater......oooooeeee.... $12.37

WELDERS - Receive rate prescribed for craft performing
operation to which welding is incidental.

Note: Executive Order (EQ) 13706, Establishing Paid Sick L eave
for Federal Contractors applies to all contracts subject to the
Davis-Bacon Act for which the contract is awarded (and any
solicitation was issued) on or after January 1. 2017. If this
contract is covered by the EQ. the contractor must provide
employees with 1 hour of paid sick leave for every 30 hours
they work. up to 56 hours of paid sick leave each vear.
Employees must be permitted to use paid sick leave for their
own illness. injury or other health-related needs. including
preventive care: to assist a family member (or person who is
like family to the employee) who is il* pr_has other
health-related needs. including prev{ -Pa%e51- t or for reasons




resulting from. or to assist a family member (or person who is
like family to the employee) who is a victim of. domestic

violence, sexual assault, or stalking. Additional information

on contractor requirements and worker protections under the EQ
is available at www.dol.gov/whd/govcontracts.

Unlisted classifications needed for work not included within

the scope of the classifications listed may be added after
award only as provided in the labor standards contract clauses
(29CFR 5.5 (a) (1) (ii)).

The body of each wage determination lists the classification
and wage rates that have been found to be prevailing for the
cited type(s) of construction in the area covered by the wage
determination. The classifications are listed in alphabetical
order of """identifiers'"* that indicate whether the particular
rate is a union rate (current union negotiated rate for local).
asurvey rate (weighted average rate) or a union average rate

(weighted union average rate).

Union Rate Identifiers

A four letter classification abbreviation identifier enclosed

in dotted lines bedinning with characters other than '""'SU"""" or
""UAVG' denotes that the union classification and rate were
prevailing for that classification in the survey. Example:
PLLUMO0198-005 07/01/2014. PLUM is an abbreviation identifier of
the union which prevailed in the survey for this

classification. which in this example would be Plumbers. 0198
indicates the local union number or district council number
where applicable, i.e.. Plumbers Local 0198. The next number,
005 in the example, is an internal number used in processing
the wage determination. 07/01/2014 is the effective date of the

most current negotiated rate, which in this example is July 1.
2014,

Union prevailing wage rates are updated to reflect all rate
changes in the collective bargaining agreement (CBA) governing

this classification and rate.

Survey Rate Identifiers

Classifications listed under the "**'SU"'""" identifier indicate that

no one rate prevailed for this classmcatlon in the survey and
the published rate is derived by con pighted average
rate based on all the rates reported i ~P29¢52- |y for that




classification. As this weighted average rate includes all

rates reported in the survey. it may include both union and
non-union rates. Example: SULA2012-007 5/13/2014. SU indicates
the rates are survey rates based on a weighted average

calculation of rates and are not majority rates. LA indicates

the State of L ouisiana. 2012 is the vear of survey on which

these classifications and rates are based. The next number, 007

in the example, is an internal number used in producing the

wage determination. 5/13/2014 indicates the survey completion
date for the classifications and rates under that identifier.

Survey wage rates are not updated and remain in effect until a
new survey is conducted.

Union Average Rate Identifiers

Classification(s) listed under the UAVG identifier indicate
that no single majority rate prevailed for those

classifications: however, 100% of the data reported for the
classifications was union data. EXAMPLE: UAVG-OH-0010
08/29/2014. UAVG indicates that the rate is a weighted union
average rate. OH indicates the state. The next number, 0010 in
the example, is an internal number used in producing the wage

determination. 08/29/2014 indicates the survey completion date
for the classifications and rates under that identifier.

A UAVG rate will be updated once a year, usually in January of
each year, to reflect a weighted average of the current

negotiated/CBA rate of the union locals from which the rate is
based.

WAGE DETERMINATION APPEALS PROCESS

1.) Has there been an initial decision in the matter? This can
be:

*_an existing published wage determination

*_asurvey underlying a wage determination

*_a Wage and Hour Division letter setting forth a position on
a wage determination matter

*_a conformance (additional classification and rate) ruling

On survey related matters. initial contact, including requests
for summaries of surveys. should be Wlth the Wage and Hour
Reqional Office for the area in whic y was conducted
because those Regional Offices have| -Pa%¢53- Jity for the




Davis-Bacon survey program. If the response from this initial
contact is not satisfactory, then the process described in 2.)
and 3.) should be followed.

With regard to any other matter not vet ripe for the formal
process described here, initial contact should be with the
Branch of Construction Wage Determinations. Write to:

Branch of Construction Wage Determinations

Wage and Hour Division
U.S. Department of Labor

200 Constitution Avenue, N.W.
Washington, DC 20210

2.) If the answer to the question in 1.) is ves. then an
interested party (those affected by the action) can request

review and reconsideration from the Wage and Hour Administrator
(See 29 CFR Part 1.8 and 29 CFR Part 7). Write to:

Wage and Hour Administrator
U.S. Department of L abor

200 Constitution Avenue, N.W.
Washington, DC 20210

The request should be accompanied by a full statement of the
interested party's position and by any information (wage

payment data. project description. area practice material.
etc.) that the requestor considers relevant to the issue.

3.) If the decision of the Administrator is not favorable, an

interested party may appeal directly to the Administrative
Review Board (formerly the Wage Appeals Board). Write to:

Administrative Review Board

U.S. Department of Labor
200 Constitution Avenue, N.W.

Washington, DC 20210
4.) All decisions by the Administrative Review Board are final.

END OF GENERAL DECISION
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""General Decision Number: NC20210075 01/01/2021
Superseded General Decision Number: NC20200075
State: North Carolina

Construction Type: Heavy

County: Wake County in North Carolina.

HEAVY CONSTRUCTION PROJECTS

Note: Under Executive Order (EO) 13658, an hourly minimum wage
of $10.95 for calendar year 2021 applies to all contracts

subject to the Davis-Bacon Act for which the contract is awarded
(and any solicitation was issued) on or after January 1, 2015.

If this contract is covered by the EO, the contractor must pay
all workers in any classification listed on this wage
determination at least $10.95 per hour (or the applicable

wage rate listed on this wage determination, if it is higher)

for all hours spent performing on the contract in calendar

year 2021. If this contract is covered by the EO and a
classification considered necessary for performance of work on
the contract does not appear on this wage determination, the
contractor must pay workers in that classification at least

the wage rate determined through the conformance process set
forth in 29 CFR 5.5(a)(1)(ii) (or the EO minimum wage rate,

if it is higher than the conformed wage rate). The EO minimum
wage rate will be adjusted annually. Please note that

this EO applies to the above-mentioned types of contracts
entered into by the federal government that are subject

to the Davis-Bacon Act itself, but it does not apply

to contracts subject only to the Davis-Bacon Related Acts,
including those set forth at 29 CFR 5.1(a)(2)-(60). Additional
information on contractor requirements and worker protections
under the EO is available at www.dol.gov/whd/govcontracts.

Modification Number Publication Date
0 01/01/2021

SUNC2011-056 08/26/2011

Rates Fringes
CARPENTER, Includes Form Work....$ 13.98 0.69
ELECTRICIAN.......ccceurueuneen. $15.41 3.13
LABORER: Common or General.....$ 9.84 2.90
LABORER: Pipelayer.............. $13.05 2.56
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Backhoe/Excavator/Trackhoe....... $16.16 3.18

OPERATOR: Bulldozer............. $14.63 0.00
OPERATOR: Loader................ $15.13 2.79
TRUCK DRIVER...........c.oo.... $13.12 1.89

WELDERS - Receive rate prescribed for craft performing
operation to which welding is incidental.

Note: Executive Order (EO) 13706, Establishing Paid Sick Leave
for Federal Contractors applies to all contracts subject to the
Davis-Bacon Act for which the contract is awarded (and any
solicitation was issued) on or after January 1, 2017. If this
contract is covered by the EO, the contractor must provide
employees with 1 hour of paid sick leave for every 30 hours

they work, up to 56 hours of paid sick leave each year.
Employees must be permitted to use paid sick leave for their
own illness, injury or other health-related needs, including
preventive care; to assist a family member (or person who is

like family to the employee) who is ill, injured, or has other
health-related needs, including preventive care; or for reasons
resulting from, or to assist a family member (or person who is
like family to the employee) who is a victim of, domestic
violence, sexual assault, or stalking. Additional information

on contractor requirements and worker protections under the EO
is available at www.dol.gov/whd/govcontracts.

Unlisted classifications needed for work not included within
the scope of the classifications listed may be added after

award only as provided in the labor standards contract clauses
(29CFR 5.5 (a) (2) (ii)).

The body of each wage determination lists the classification
and wage rates that have been found to be prevailing for the
cited type(s) of construction in the area covered by the wage
determination. The classifications are listed in alphabetical
order of """"identifiers'" that indicate whether the particular
rate is a union rate (current union negotiated rate for local),
a survey rate (weighted average rate) or a union average rate

(weighted union average rate).

Union Rate Identifiers

A four letter classification abbreviation identifier enclosed

in dotted lines beginning with characters other than "**SU"""* or
""UAVG"" denotes that the union classification and rate were
prevailing for that classification in the survey. Example:
PLUMO0198-005 07/01/2014. PLUM is an abbreviation identifier of
the union which prevailed in the survey for this
classification, which in this example would be Plu
indicates the local union number or district counc
where applicable, i.e., Plumbers Local 0198. The next number,
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005 in the example, is an internal number used in processing

the wage determination. 07/01/2014 is the effective date of the
most current negotiated rate, which in this example is July 1,
2014.

Union prevailing wage rates are updated to reflect all rate
changes in the collective bargaining agreement (CBA) governing
this classification and rate.

Survey Rate Identifiers

Classifications listed under the *"**SU""*" identifier indicate that
no one rate prevailed for this classification in the survey and
the published rate is derived by computing a weighted average
rate based on all the rates reported in the survey for that
classification. As this weighted average rate includes all

rates reported in the survey, it may include both union and
non-union rates. Example: SULA2012-007 5/13/2014. SU indicates
the rates are survey rates based on a weighted average
calculation of rates and are not majority rates. LA indicates
the State of Louisiana. 2012 is the year of survey on which
these classifications and rates are based. The next number, 007
in the example, is an internal number used in producing the
wage determination. 5/13/2014 indicates the survey completion
date for the classifications and rates under that identifier.

Survey wage rates are not updated and remain in effect until a
new survey is conducted.

Union Average Rate Identifiers

Classification(s) listed under the UAVG identifier indicate
that no single majority rate prevailed for those

classifications; however, 100% of the data reported for the
classifications was union data. EXAMPLE: UAVG-OH-0010
08/29/2014. UAVG indicates that the rate is a weighted union
average rate. OH indicates the state. The next number, 0010 in
the example, is an internal number used in producing the wage
determination. 08/29/2014 indicates the survey completion date
for the classifications and rates under that identifier.

A UAVG rate will be updated once a year, usually in January of
each year, to reflect a weighted average of the current
negotiated/CBA rate of the union locals from which the rate is
based.

WAGE DETERMINATION APPEALS PROCESS

1.) Has there been an initial decision in the matter? This can
be:

* an existing published wage determination

* asurvey underlying a wage determination

* a Wage and Hour Division letter setting forth a position on
a wage determination matter

* aconformance (additional classification and rat
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On survey related matters, initial contact, including requests
for summaries of surveys, should be with the Wage and Hour
Regional Office for the area in which the survey was conducted
because those Regional Offices have responsibility for the
Davis-Bacon survey program. If the response from this initial
contact is not satisfactory, then the process described in 2.)

and 3.) should be followed.

With regard to any other matter not yet ripe for the formal
process described here, initial contact should be with the
Branch of Construction Wage Determinations. Write to:

Branch of Construction Wage Determinations
Wage and Hour Division

U.S. Department of Labor

200 Constitution Avenue, N.W.

Washington, DC 20210

2.) If the answer to the question in 1.) is yes, then an

interested party (those affected by the action) can request

review and reconsideration from the Wage and Hour Administrator
(See 29 CFR Part 1.8 and 29 CFR Part 7). Write to:

Wage and Hour Administrator
U.S. Department of Labor

200 Constitution Avenue, N.W.
Washington, DC 20210

The request should be accompanied by a full statement of the
interested party's position and by any information (wage
payment data, project description, area practice material,
etc.) that the requestor considers relevant to the issue.

3.) If the decision of the Administrator is not favorable, an
interested party may appeal directly to the Administrative
Review Board (formerly the Wage Appeals Board). Write to:

Administrative Review Board
U.S. Department of Labor

200 Constitution Avenue, N.W.
Washington, DC 20210

4.) All decisions by the Administrative Review Board are final.

END OF GENERAL DECISION
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""COMMUNITY DEVELOPMENT BLOCK GRANT
PROGRAM CONTRACTOR'S CERTIFICATION
CONCERNING LABOR STANDARDS AND PREVAILING WAGE

REQUIREMENTS

TO (Appropriate Recipient):

Date:

ClO: Project Number (if any):
Project Name:
1. The undersigned, having executed a contract with

for the construction of the above-identified

project, acknowledges that:

(@  The Labor Standards provisions are included in the aforesaid contract:
(b)  Correction of any infractions of the aforesaid conditions, including infractions by any of his subcontractors

and any lower tier subcontractors, is hisresponsibility.

2. He certifies that:

(&)  Neither he nor any firm, partnership or association in which he has substantial interest is designated as an
ineligible contractor by the Comptroller General of the United State pursuant to Section 5.6(b) of the
Regulations of the Secretary of Labor, Part 5 (29 CFR, Part 5) or pursuant to the Davis-Bacon Act, as

amended (40 U.S.C. 3141-3148).

(b)  No part of the aforementioned contract has been or will be subcontracted to any subcontractor if such
subcontractor or any firm, corporation, partnership or association in which such subcontractor has a
substantial interest is designated as an ineligible contractor pursuant to any of aforementioned regulatory

or statutory provisions.

3. He agrees to obtain and forward to the aforementioned recipient within ten days after the execution of any
subcontract, including those executed by his subcontractors and any lower tier subcontractors, a Subcontractor's
Certification Concerning Labor Standards and Prevailing Wage Requirements executed by the subcontractors.

4. He certifies that:

(@  The legal name and the business address of the undersigned are:

(b)  The undersigned is:

(1) A Single Proprietorship (3) A Corporation Organized in the State of

(2) A Partnership (4)  Other Organization (Describe)

(c)  The name, title and address of the owner, partners or officers of the undersigned area:

Name Title

Address

Contract Provisions
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(d) The names and addresses of all other persons, both natural and corporate, having a
substantial interest in the undersigned, and the nature of the interest are (if none, so state):

Name Address Nature of Interest

(e) The names, addresses and trade classifications of all other building construction contractors in which the
undersigned has a substantial interest are (if none, so state):

Name Address Trade Classification

Contractor Typed Name and Title

Date Signature

WARNING

U.S. Criminal Code Section 1010, Title 18, U.S.C., provides in part: "Whoever . . . makes, passes, utters, or publishes any statement,
knowing the same to be false . . . shall be fined not more than $5,000 or imprisoned not more than two years, or both."

Contract Provisions
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COMMUNITY DEVELOPMENT BLOCK GRANT PROGRAM
SUBCONTRACTOR'S CERTIFICATION
CONCERNING LABOR STANDARDS AND PREVAILING WAGE REQUIREMENTS

TO (Appropriate Recipient):

Date:

C/O:

Project Number (if any):

Project Name:

1. The undersigned, having executed a contract with (Contractor or Subcontractor)

for

(Nature of

Work)

in the amount of

$ for the construction of the above-identified project, certifies that:

(@  The Labor Standards Provisions of the Contract for Construction are included in the aforesaid contract:
(b)  Neither he nor any firm, partnership or association in which he has substantial interest is designated as
an ineligible contractor by the Comptroller General of the United State pursuant to Section 5.6(b) of the

Regulations of the Secretary of Labor, Part 5 (29 CFR, Part

5) or pursuant to the Davis-Bacon Act, as amended (40 U.S.C. 3141-3148).
(c)  No part of the aforementioned contract has been or will be subcontracted to any subcontractor if such
subcontractor or any firm, corporation, partnership or association in which such subcontractor has a
substantial interest is designated as an ineligible contractor pursuant to the aforesaid regulatory or

statutory provisions.

2. He agrees to obtain and forward to the contractor, for transmittal to the recipient, within ten days after the
execution of any subcontract, a Subcontractor's Certification Concerning Labor Standards and Prevailing Wage
Requirements, executed by the lower tier subcontractor, in duplicate.

(@  The workmen will report for duty on or about (Date)

3. He certifies that:

(@  The legal name and the business address of the undersigned are:

(b)  The undersigned is:

(1) A Single Proprietorship 3

A Corporation Organized in the State of

(2) A Partnership 4)

Other Organization (Describe)

(c)  The name, title and address of the owner, partners or officers of the undersigned area:

Name Title

Address
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(d) The names and addresses of all other persons, both natural and corporate, having a
substantial interest in the undersigned, and the nature of the interest are (if none, so state):

Name Address Nature of Interest

(e) The names, addresses and trade classifications of all other building construction contractors in which
the undersigned has a substantial interest are (if none, so state):

Name Address Trade Classification
Subcontractor Typed Name and Title
Date Signature
WARNING

U.S. Criminal Code Section 1010, Title 18, U.S.C., provides in part: "Whoever . . . makes, passes, utters, or publishes any statement,
knowing the same to be false . . . shall be fined not more than $5,000 or imprisoned not more than two years, or both."”
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CERTIFICATE FROM CONTRACTOR APPOINTING OFFICER OR
EMPLOYEE TO SUPERVISE PAYMENT OF EMPLOYEES

Local Agency CDBG Grant No.
Project Name Date
Location Project No.

(D (We) hereby certify that (I am) (we are) (the prime contractor) (a subcontractor) for (Specify

"General Construction,” "Plumbing, "Roofing," etc.)

in connection with construction of the above-mentioned Project, and

that (1) (we) have appointed whose  signature

appears below, to supervise the payment of (my) (our) employees beginning

, 20 : That (he) (she) is in a position to have full knowledge of the facts

set forth in the payroll documents and in the statement of compliance required by the so-called
Kick-Back Statute which (he) (she) is to execute with (my) (our) full authority and approval until
such time as (1) (we) submit to the (Name of Local Agency)

a new certificate appointing some

other person for the purposes herein above stated.

Identifying Signature of Appointee
Attest (if required):

(Name of Firm or Corporation)

By:
(Signature) (Signature)
(Title) (Title)

Note: This certificate must be executed by an authorized officer of a corporation or by a member
of a partnership, and shall be executed prior to and be submitted with the first payroll. Should the
appointee be changed, a new certificate must accompany the first payroll for which the new

appointee executes a statement of compliance required by the Kick-Back Statute.
CDBG # 115 (10-83)
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CERTIFICATION REGARDING GOVERNMENT-WIDE RESTRICTION ON LOBBYING

(For contracts, grants, cooperative agreements, and loans over

$100,000) The undersigned certifies, to the best of his knowledge and belief, that:

1. No Federal appropriated funds have been paid or will be paid, by or on behalf of the
undersigned, to any person for influencing or attempting to influence an officer or
employee of any agency, a Member of Congress, an officer or employee of Congress,
or an employee of a Member of Congress in connection with the awarding of any
Federal contract, the making of any Federal grant, the making of any Federal loan, the
entering into of any cooperative agreement, and the extension, continuation, renewal,
amendment, or modification of any Federal contract, grant, loan, or cooperative
agreement.

2. If any funds other than Federal appropriated funds have been paid or will be paid to
any person for influencing or attempting to influence an officer or employee of any
agency, a Member of Congress, an officer or employee of Congress, or an employee
of a Member of Congress in connection with this Federal contract, grant, loan, or
cooperative agreement, the undersigned shall complete and submit Standard Form
LLL, “Disclosure Form to Report Lobbying,” in accordance with its instructions.

3. The undersigned shall require that the language of this certification be included in the
award documents for all sub-awards (at all tiers, including contracts under grants,
loans, and cooperative agreements, subcontracts, and sub-grants) over $100,000, and
that all municipality shall certify and disclose accordingly.

This certification is a material representation of fact upon which reliance was placed when
this transaction was made or entered into. Submission of this certification is a prerequisite
for making or entering into this transaction impost by Section 1352, Title 31, U.S.C. Any
person who fails to file the required certification shall be subject to a civil penalty of not less
than $10,000 and not more than $100,000 for each such failure.

Name of Entity (city, county, contractor, etc.)

Name of Certifying Official (Mayor, Presiding Commissioner, President, etc.)

Signature of Certifying Official
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|Agenda ltem | cover sheet

for consideration by the Apex Town Council

ltem Type: CONSENT AGENDA
Meeting Date: September 28, 2021

ltem Details

Presenter(s): Amanda Bunce, Current Planning Manager

Department(s): Planning and Community Development

Requested Motion

Motion to approve the Statement of the Apex Town Council pursuant to G.S. 160D-605(a) addressing action
on the Unified Development Ordinance (UDO) Amendments of September 14, 2021.

Approval Recommended?

The Planning and Community Development Department recommends approval.

[tem Details

Attachments

e Statement of Town Council

- Page 69 -




STATEMENT OF THE APEX TOWN COUNCIL PURSUANT TO G.S. 160D-605(a) ADDRESSING ACTION ON
THE UNIFIED DEVELOPMENT ORDINANCE (UDO) AMENDMENTS OF SEPTEMBER 14, 2021

Pursuantto G.S. §160D-601 and Sec. 2.2.11.E of the Unified Development Ordinance, the Planning
and Community Development Director for the Town of Apex, Dianne Khin, caused proper notice to be
given (by publication and posting), of a public hearing on UDO Amendments before the Town Council on
the 14" day of September 2021.

The Apex Town Council held a public hearing on the 14 day of September 2021. Amanda Bunce,
Current Planning Manager, presented the Planning Board's vote to recommend approval by a vote of 7-0
at the public hearing.

All persons who desired to present information relevant to the UDO Amendments and who were
residents of Apex or its extraterritorial jurisdiction were allowed to present evidence at the public hearing
before the Apex Town Council. No one who wanted to speak was turned away.

The Town Council the 14" day of September 2021 by a vote of 5 to 0, approved the Ordinance for
UDO Amendments.

The Apex Town Council finds from information and testimony provided at the public hearing that
the approval of the various UDO Amendments of September 14, 2021 are consistent with the Advance
Apex: The 2045 Plan and reasonable and in the public interest for the following reason(s):

1. The amendments to the UDO to add Sec. 2.1.10 Housing Advisory Board establishes and includes
provisions for the new Housing Advisory Board as recommended by the adopted Affordable
Housing Plan.

2. The amendment to UDO Sec. 8.3.11.B Accessible Electric Vehicle Charging Spaces revises the
standard to calculate the number of accessible electric vehicle charging spaces so that it is based
on the amount of charging spaces provided, not the number required. This change is consistent
with how the number of accessible parking spaces is calculated.

3. The amendments to UDO Secs. 9.1 General, 9.2 Building Aesthetics, and 9.3 Architectural
Character provides for exceptions or revisions to certain architectural standards for buildings
over 125,000 square feet that are located within a North Carolina Certified Site and in the Light
Industrial (LI) zoning district. The amendments take into account the size and uses of such
buildings.

Jacques K. Gilbert
Mayor
ATTEST:

Donna B. Hosch, MMC, NCCMC
Town Clerk
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|Agenda ltem | cover sheet

for consideration by the Apex Town Council

ltem Type: CONSENT AGENDA
Meeting Date: September 28, 2021

ltem Details

Presenter(s): Michael Deaton, PE, Director
Department(s): Water Resources

Requested Motion

Motion to approve multi-year Master Agreements for On-Call Professional Services for multiple firms.

Approval Recommended?

Yes

[tem Details
This request is to approve multi-year Master Agreements for On-Call Professional Services, valid through
June 30, 2025, with multiple engineering firms that provide services to the Town, and authorization for the

Town Manager to execute the same (see list under Attachments).

Attachments

Master Agreements for On-Call Professional Services for the following firms:
e AECOM

Alta Planning + Design

Black & Veatch

ESP Associates

Exult Engineering

Kleinfelder

Mott MacDonald

Withers Ravenel

Brown and Caldwell

RS&H

S&ME

SEPI

Terracon
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STATE OF NORTH CAROLINA Contract Identification #

COUNTY OF WAKE MASTER AGREEMENT FOR
ON-CALL PROFESSIONAL SERVICES

THIS MASTER AGREEMENT FOR ON-CALL PROFESSIONAL SERVICES is entered into
this the day of , 2021, by and between, AECOM Technical Services of
North Carolina, Inc., a North Carolina Corporation with its principal business offices located at
5438 Wade Park Blvd., Suite 200, Raleigh, NC 27607 (the “Professional”), and the Town of
Apex, a municipal corporation of the State of North Carolina, (the “Town”). Town and
Professional may collectively be referred to as “Parties” hereinafter.

WITNESSETH:

WHEREAS, Town is engaged in the development, planning, operation, and utilization of
infrastructure in the Town, including water and sewer utilities, water distribution and sanitary
sewer collection, wastewater treatment, stormwater control, and greenway facilities, which from
time to time require design, revision, engineering, evaluation, surveying, testing, and other
related projects; and

WHEREAS, the professional services of engineers, surveyors and others will from time
to time in the future be needed by the Town for the services as described above; and

WHEREAS, pursuant to N.C.G.S. 143-64.31, it is the public policy of the State of North
Carolina that municipalities announce all requirements for architectural, engineering, and
surveying services, and select firms qualified on the basis of demonstrated competence and
qualifications, and negotiate contracts for services at a fair and reasonable fee with the best
qualified firm; and

WHEREAS, Professional provides professional services of the nature required by the
Town and employs trained and experienced technical personnel possessing adequate knowledge,
skills, and experience to provide such professional services to the Town; and

WHEREAS, pursuant to N.C.G.S. 143-64.31 the Town announced to various competing
firms its need for on-call professional services of the nature described in this Agreement through
a “Request for Qualifications On-Call Professional Services” dated February 8, 2021, and the
Professional provided a proposal, titled On-Call Professional Services, RFQ #: UE2101 and
dated March 26, 2021, and is willing to serve as one of the Town’s professionals for the
following service(s): Roadway Planning and Design, on an on-call basis for each project
authorized under this Agreement.

WHEREAS, the Parties contemplate that the services of the Professional will be
performed in various stages in accordance with Task Orders submitted by the Professional
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followed by separate authorizations to be issued by the Town, and the Parties desire to set forth
the basic terms of their agreement in this Master Agreement for On-Call Professional Services
rather than in the separate authorizations issued by the Town; and

WHEREAS, the Parties agree that this Agreement is non-exclusive and does not require
or commit the Professional to being available to perform services until a Task Order is
submitted, and does not preclude the Town from hiring other vendors or professionals to perform
the same or similar work.

NOW THEREFORE, in consideration of the foregoing recitals, and the premises and
mutual covenants herein contained, the receipt and adequacy of which is hereby acknowledged,
the Parties, intending to be legally bound, hereto do contract and agree as follows:

1. REQUEST FOR TASK ORDER.

Professional is qualified and able and hereby agrees to provide the following specific on-call
services for the Town: Roadway Planning and Design. As the need for professional services
contemplated by this Agreement arise, the Town will request a Task Order for said services from
Professional which shall describe the scope of work, specifications, estimated schedule and the
Town’s requirements. If the Professional employs the qualified personnel that meet the Town’s
requirements to perform the requested services, Professional shall submit to the Town within the
time specified a written Task Order describing the necessary engineering, surveying,
geotechnical, and/or environmental services, guidance, opinions and advice to be provided. The
Task Order shall set forth in general terms the Professional’s recommendations to carry out the
work. Professional shall list the background and experience of Professional’s personnel to be
assigned to the project as requested by Town. The Task Order shall contain a fee schedule
setting forth the fees for the services of the various categories of personnel to be assigned to the
Town’s project.

In the event of a conflict between the terms of a Task Order and this Agreement, this Agreement
shall control.

2. ACCEPTANCE OF TASK ORDER.

The Town and the Professional contemplate certain discussions, negotiations and possible
changes to the Task Order submitted by the Professional. Upon a meeting of the minds,
Professional shall submit the final Task Order which shall set forth the agreement of the Parties.
If said Task Order is acceptable, the Town shall accept the same in writing. The Town and the
Professional agree that such written acceptance may be provided by electronic mail.
Professional’s fee schedule shall remain in effect during the term of this Agreement, unless
modified by the Parties in writing. The Town shall provide Professional with a specific
Authorization to Proceed for each Task Order accepted by the Town.
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3. TIME OF COMMENCEMENT AND COMPLETION.

This Agreement shall terminate on June 30, 2025, unless terminated sooner in accordance with
the terms of this Agreement. Professional shall commence and complete the work required by
this Agreement in accordance with the dates provided in the Task Order as agreed upon by the
Parties. Professional shall immediately notify the Town of any event or circumstance that may,
immediately or in the future, impede the proper and timely execution of any work so that
remedial action may be taken. Professional shall not begin any work pursuant to this Agreement
or a Task Order until written confirmation has been provided by the Town. If Professional has
not satisfactorily commenced or completed the work within the times specified, the Town may
declare such delay a material breach of contract and may pursue all available legal and equitable
remedies. Any changes to the schedule(s) provided in the Task Order must be agreed to in
writing by the Town and the Professional.

4. PAYMENT OF SERVICES.

Professional shall submit to the Town monthly invoices for the services performed during that
month, calculated based on the Task Order accepted by the Town. Town has the right to require
the Professional to produce for inspection all of Professional’s records, billing rates of personnel,
and charges for direct expenses for which cost-plus compensation is provided to verify the
accuracy of all invoices. Town shall pay Professional’s invoices within thirty (30) days of
receipt unless a bona fide dispute exists between Town and Professional concerning the accuracy
of said invoice or the services covered thereby. Adjustments to an invoice for billing errors may
extend the time for payment.

5. STANDARD OF CARE.

Professional shall be held to the same standard and shall exercise the same degree of care, skill,
and judgment in the performance of services for the Town as is ordinarily provided by a similar
professional under the same or similar circumstances at the time in Wake County, North
Carolina (the “Standard of Care”).

6. CONSULTANT AS CONSTRUCTION ADMINISTRATOR.

In the event the Town contracts with the Professional to provide construction administration
services the Professional shall be responsible for determining that each construction contractor
provides work to the quality level specified and in accordance with plans and specifications.

7. TIME AND COST ESTIMATES.

Professional’s cost estimates and time estimates for construction, if required as part of a Task
Order, shall be made on the basis of current labor and material prices and the Professional’s

experience and qualifications. Professional’s estimates shall represent its best judgment as an
experienced and qualified professional familiar with water and sewer utility projects, or other

Revision date 6/16/2021 - Page 74 -




projects for which Professional is employed. Although Professional has no control over the
resources provided by construction contractors to meet contract schedules, Professional’s
estimates or forecast of schedules shall be made on the basis of its experience and qualifications
and shall represent Professional’s best judgment as an experienced and qualified professional
familiar with water and sewer utility projects.

8. INDEMNIFICATION.

To the extent permitted by law, the Professional agrees to indemnify, and hold-harmless the
Town of Apex, its elected and appointed officials, employees, agents, and volunteers against any
and all claims, demands, suits or losses, including all costs connected therewith, for any damages
which may be asserted, claimed or recovered against or from the Town of Apex its elected or
appointed officials, employees, agents, and volunteers by reason of personal injury, including
bodily injury or death and/or property damage, including loss of use thereof to the extent
resulting from the negligence of the Professional.

9. APPLICABILITY OF LAWS AND REGULATIONS.

The Professional shall adhere to all laws, ordinances, and regulations of the United States, the
State of North Carolina, the County of Wake, and the Town of Apex in the performance of the
services outlined in this contract and any attached specifications. The Parties agree that this
Agreement shall be governed and construed in accordance with the laws of the State of North
Carolina and all disputes hereunder shall be resolved in accordance with the laws of the State of
North Carolina.

10. E-VERIFY COMPLIANCE.

The Professional shall comply with the requirements of Article 2 of Chapter 64 of the North
Carolina General Statutes (E-Verify). Professional shall require all of the Professional’s
subcontractors to comply with the requirements of Article 2 of Chapter 64 of the North Carolina
General Statutes (E-Verify).

11. QUALITY AND WORKMANSHIP.

All work shall be performed to the reasonable and good faith satisfaction of the Town. The work
shall not be considered complete nor applicable payments rendered until the Town is satisfied
with the services provided. Professional shall provide services in accordance with all applicable
federal, state and local law and in accordance with all governing agency regulations and shall be
held to the Standard of Care.
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12. INSURANCE.

The Professional shall maintain valid general liability insurance in the minimum amount of
$1,000,000, commercial automobile liability insurance in the minimum amount of $2,000,000,
and provide certificates of such insurance naming the Town of Apex as an additional insured by
endorsement to the policies. If the policy has a blanket additional insured provision, the
Professional’s insurance shall be primary and non-contributory to other insurance. Additionally,
the Professional shall maintain and show proof of workers’ compensation and employer’s
liability insurance in the minimum amount of $1,000,000; and shall show proof of professional
liability coverage in a minimum amount of $2,000,000. The Professional shall provide notice of
cancellation, non-renewal or material change in coverage to the Town of Apex within 10 days of
their receipt of notice from the insurance company.

All required certificates of insurance, endorsements, and blanket additional insured policy
provisions are attached and considered part of this document. Notwithstanding the foregoing,
neither the requirement of Professional to have sufficient insurance nor the requirement that
Town is named as an additional insured, shall constitute waiver of the Town’s governmental
immunity in any respect, under North Carolina law.

13. DEFAULT.

In the event of substantial failure by Professional to perform in accordance with the terms of this
Agreement, Town shall have the right to terminate Professional upon seven (7) days written
notice in which event Professional shall have neither the obligation nor the right to perform
further services under this Agreement.

14. TERMINATION FOR CONVENIENCE.

Town shall have the right to terminate this Agreement for the Town’s convenience upon thirty
(30) days written notice to Professional. Professional shall terminate performance of services on
a schedule acceptable to the Town. In the event of termination for convenience, the Town shall
pay Professional for all services satisfactorily performed.

-This Area Left Blank Intentionally-
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15. NOTICE.

Any formal notice, demand, or request required by or made in connection with this Agreement
shall be deemed properly made if delivered in writing or deposited in the United States mail,
postage prepaid, to the address specified below.

TO PROFESSIONAL: AECOM Technical Services of North Carolina, Inc.
Attn: Mr. Jeff Mann, Vice President
5438 Wade Park Blvd., Suite 200
Raleigh, NC 27607

TO TOWN: Town of Apex
Attention: Marty Stone, Assistant Town Manager
PO Box 250
Apex, NC 27502

16. DELAY BEYOND THE CONTROL OF THE PARTIES.

Neither Professional nor Town shall be in default of the provisions of this Agreement for delays
in performance due to forces beyond the control of the parties. “Forces beyond the control of the
parties” shall mean, but is not limited to, delay caused by fire, acts of God, flood, earthquakes,
storms, lightning, epidemic, war, riot, and/or civil disobedience.

17. NONWAIVER FOR BREACH.

No breach or non-performance of any term of this Agreement shall be deemed to be waived by
either party unless said breach or non-performance is waived in writing and signed by the parties.
No waiver of any breach or non-performance under this Agreement shall be deemed to constitute
a waiver of any subsequent breach or non-performance and for any such breach or non-
performance each party shall be relegated to such remedies as provided by law.

18. CONSTRUCTION.

Should any portion of this Agreement require judicial interpretation, it is agreed that the Court or
Tribunal construing the same shall not apply a presumption that the terms hereof shall be more
strictly construed against any one party by reason of the rule of construction that a document is
to be more strictly construed against the party who prepared the documents.

19. NO REPRESENTATIONS.

The parties hereby warrant that no representations about the nature or extent of any claims,
demands, damages, or rights that they have, or may have, against one another have been made to
them, or to anyone acting on their behalf, to induce them to execute this Agreement, and they
rely on no such representations; that they have fully read and understood this Agreement before
signing their names; and that they act voluntarily and with full advice of counsel.
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20. SEVERABILITY.

In the event for any reason that any provision or portion of this Agreement shall be found to be
void or invalid, then such provision or portion shall be deemed to be severable from the
remaining provisions or portions of this Agreement, and it shall not affect the validity of the
remaining portions, which portions shall be given full effect as if the void or invalid provision or
portion had not been included herein.

21. COUNTERPARTS.

This Agreement may be executed in two or more counterparts, each of which shall be deemed an
original, and all of which together shall constitute one instrument.

22. MODIFICATION.

This Agreement contains the full understanding of the parties. Any modifications or addendums
to this Agreement must be in writing and executed with the same formality as this Agreement.

23. BINDING EFFECT.

The terms of this Agreement shall be binding upon the parties' heirs, successors, and assigns.

24. ASSIGNMENT.

Professional shall not assign, sublet, or transfer any rights under or interest in (including, but
without limitation, monies that may become due or monies that are due) this Agreement without
the written consent of the Town. Nothing contained in this paragraph shall prevent Professional
from employing such independent consultants, associates, and sub-contractors as it may deem
appropriate to assist Professional in the performance of services rendered.

25. INDEPENDENT CONTRACTOR.

Professional is an independent contractor and shall undertake performance of the services
pursuant to the terms of this Agreement as an independent contractor. Professional shall be
wholly responsible for the methods, means and techniques of performance.

26. NON-APPROPRIATION.

Notwithstanding any other provisions of this Agreement, the parties agree that payments due
hereunder from the Town are from appropriations and monies from the Town Council and any
other governmental entities. In the event sufficient appropriations or monies are not made
available to the Town to pay the terms of this Agreement for any fiscal year, this Agreement shall
terminate immediately without further obligation of the Town.
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27. IRAN DIVESTMENT ACT

N.C.G.S. 147-86.60 prohibits the State of North Carolina, a North Carolina local government, or
any other political subdivision of the State of North Carolina from contracting with any entity
that is listed on the Final Divestment List created by the North Carolina State Treasurer pursuant
to N.C.G.S. 147-86.58. N.C.G.S. 147-86.59 further requires that contractors with the State, a
North Carolina local government, or any other political subdivision of the State of North
Carolina must not utilize any subcontractor found on the State Treasurer’s Final Divestment List.
As of the date of execution of this Agreement the Professional hereby certifies that the
Professional is not listed on the Final Divestment List created by the North Carolina State
Treasurer and that the Professional will not utilize any subcontractors found on the Final
Divestment List.

28. NO THIRD PARTY BENEFICIARIES

Nothing contained in this Agreement shall create a contractual relationship with or a cause of
action in favor of a third party against either the Town or Contractor.

In witness thereof, the contracting parties, by their authorized agents, affix their
signatures and seals this day of , 2021.

Professional Town of Apex

Name: Jeff Mann

Name of Professional (type or print) Catherine Crosby, Town Manager
By: %W Vazsrn—
(Signdtdre) |
Title: Vice President
Attegt; Attest:
(Secretary, if a corporation) Town Clerk

This instrument has been preaudited in the manner required by the Local Government Budget
and Fiscal Control Act.

Finance Director
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STATE OF NORTH CAROLINA " Contract ldentification #

COUNTY OF WAKE MASTER AGREEMENT FOR
ON-CALL PROFESSIONAL SERVICES

THIS MASTER AGREEMENT FOR ON-CALL PROFESSIONAL SERVICES is entered into
this the day of , 2021, by and between, Alta Planning + Design, Inc., a
California Corporation with its principal business offices located at 711 SE Grand Avenue,
Portland, OR 97214 (the “Professional”), and the Town of Apex, a municipal corporation of the

- State of North Carolina, (the “Town™). Town and Professional may collectively be referred to as
“Parties” hereinafter.

WITNESSETH:

WHEREAS, Town is engaged in the development, planning, operation, and utilization of
infrastructure in the Town, including water and sewer utilities, water distribution and sanitary
sewer collection, wastewater treatment, stormwater control, and greenway facilities, which from
time to time require design, revision, engineering, evaluation, surveying, testing, and other
related projects; and

WHEREAS, the professional services of engineers, surveyors and others will from time
to time in the future be needed by the Town for the services as described above; and

WHEREAS, pursuant to N.C.G.S. 143-64.31, it is the public policy of the State of North
Carolina that municipalities announce ali requirements for architectural, engineering, and
surveying services, and select firms qualified on the basis of demonstrated competence and
qualifications, and negotiate contracts for services at a fair and reasonable fee with the best
qualified firm; and

WHEREAS, Professional provides professional services of the nature required by the
Town and employs trained and experienced technical personnel possessing adequate knowledge,
skills, and experience to provide such professional services to the Town; and

WHEREAS, pursuant to N.C.G.S. 143-64.3] the Town announced to various competing
firms its need for on-call protessional services of the nature described in this Agreement through
a “Request for Qualifications On-Call Professional Services™ dated February 8, 2021, and the

Professional provided a proposal, titled On-Call Professional Services and dated
March 20, 2021 , and is willing to serve as one of the Town’s professionals for the
following service(s): _Greenway Design . on an on-call

basis for each project authorized under this Agreement.

WHEREAS, the Parties contemplate that the services of the Professional will be
performed in various stages in accordance with Task Orders submitted by the Professional
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followed by separate authorizations to be issued by the Town, and the Parties desire to set forth
the basic terms of their agreement in this Master Agreement for On-Call Professional Services
rather than in the separate authorizations issued by the Town; and

WHEREAS, the Parties agree that this Agreement is non-exclusive and does not require
or commit the Professional to being available to perform services until a Task Order is
submitted, and does not preclude the Town from hiring other vendors or professionals to perform
the same or similar work.

NOW THEREFORE, in consideration of the foregoing recitals, and the premises and
mutual covenants herein contained, the receipt and adequacy of which is hereby acknowledged,
the Parties, intending to be legally bound, hereto do contract and agree as follows:

1. REQUEST FOR TASK ORDER.

Professional is qualified and able and hereby agrees to provide the following specific on-call
services for the Town:  Greenway Design

As the need for professional services contemplated by this Agreement arise, the Town will
request a Task Order for said services from Professional which shall describe the scope of work,
specifications, estimated schedule and the Town’s requirements. If the Professional employs the
qualified personnel that meet the Town’s requirements to perform the requested services,
Professional shall submit to the Town within the time specified a written Task Order describing

the necessary engineering, surveying, geotechnical, and/or environmental services, guidance,
opintons and advice to be provided. The Task Order shall set forth in general terms the
Professional’s recommendations to carry out the work. Professional shall list the background
and experience of Professional’s personnel to be assigned to the project as requested by Town.
The Task Order shall contain a fee schedule setting forth the fees for the services of the vanious
categories of personnel to be assigned to the Town’s project.

In the event of a conflict between the terms of a Task Order and this Agreement, this Agreement
shall control.

2. ACCEPTANCE OF TASK ORDER.

The Town and the Professional contemplate certain discussions, negotiations and possible
changes to the Task Order submitted by the Professional. Upon a meeting of the minds,
Professional shall submit the final Task Order which shall set forth the agreement of the Parties.
If said Task Order is acceptable, the Town shall accept the same in writing. The Town and the
Professional agree that such written acceptance may be provided by electronic mail.
Professional’s fee schedule shall remain in effect during the term of this Agreement, unless
modified by the Parties in writing. The Town shall provide Professional with a specific
Authorization to Proceed for each Task Order accepted by the Town.
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3. TIME OF COMMENCEMENT AND COMPLETION.

This Agreement shall terminate on June 30, 2025, unless terminated sooner in accordance with
the terms of this Agreement. Professional shall commence and complete the work required by
this Agreement in accordance with the dates provided in the Task Order as agreed upon by the
Parties. Professional shall immediately notify the Town of any event or circumstance that may,
immediately or in the future, impede the proper and timely execution of any work so that
remedial action may be taken. Professional shall not begin any work pursuant to this Agreement
or a Task Order until written confirmation has been provided by the Town. If Professional has
not satisfactorily commenced or completed the work within the times specified, the Town may
declare such delay a material breach of contract and may pursue all available legal and equitable
remedies. Any changes to the schedule(s) provided in the Task Order must be agreed to in
writing by the Town and the Professional.

4. PAYMENT OF SERVICES.

Professional shall submit to the Town monthly invoices for the services performed during that
month, calculated based on the Task Order accepted by the Town. Town has the right to require
the Professional to produce for inspection all of Professional’s records, billing rates of personnel,
and charges for direct expenses for which cost-plus compensation is provided to verify the
accuracy of all invoices. Town shall pay Professional’s invoices within thirty (30) days of
receipt unless a bona fide dispute exists between Town and Professional concerning the accuracy
of said invoice or the services covered thereby. Adjustments to an invoice for billing errors may
extend the time for payment.

5. STANDARD OF CARE.

Professional shall be held to the same standard and shall exercise the same degree of care, skill,
and judgment in the performance of services for the Town as is ordinarily provided by a similar
professional under the same or similar circumstances at the time in Wake County, North
Carolina (the “Standard of Care™).

6. CONSULTANT AS CONSTRUCTION ADMINISTRATOR.

In the event the Town contracts with the Professional to provide construction administration
services the Professional shall be responsible for determining that each construction contractor
provides work to the quality level specified and in accordance with plans and specifications.

7. TIME AND COST ESTIMATES.

Professional’s cost estimates and time estimates for construction, if required as part of a Task
Order, shall be made on the basis of current labor and material prices and the Professional’s

experience and qualifications. Professional’s estimates shall represent its best judgment as an
experienced and qualified professional familiar with water and sewer utility projects, or other
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projects for which Professional is employed. Although Professional has no control over the
resources provided by construction contractors to meet contract schedules, Professional’s
estimates or forecast of schedules shall be made on the basis of its experience and qualifications
and shall represent Professional’s best judgment as an experienced and qualified professional
familiar with water and sewer utility projects.

8. INDEMNIFICATION.

To the extent permitted by law, the Professional agrees to indemnify, and hold-harmless the
Town of Apex, its elected and appointed officials, employees, agents, and volunteers against any
and all claims, demands, suits or losses, including all costs connected therewith, for any damages
which may be asserted, claimed or recovered against or from the Town of Apex its elected or
appointed officials, employees, agents, and volunteers by reason of personal injury, including
bodily injury or death and/or property damage, including loss of use thereof to the extent
resulting from the negligence of the Professional.

9. APPLICABILITY OF LAWS AND REGULATIONS,

The Professional shall adhere to all laws, ordinances, and regulations of the United States, the
State of North Carolina, the County of Wake, and the Town of Apex in the performance of the
services outlined in this contract and any attached specifications. The Parties agree that this
Agreement shall be governed and construed in accordance with the laws of the State of North
Carolina and all disputes hereunder shall be resolved in accordance with the laws of the State of
North Carolina.

10. E-VERIFY COMPLIANCE.

The Professional shall comply with the requirements of Article 2 of Chapter 64 of the North
Carolina General Statutes (E-Verify). Professional shall require all of the Professional’s
subcontractors to comply with the requirements of Article 2 of Chapter 64 of the North Carolina
General Statutes (E-Verify).

11. QUALITY AND WORKMANSHIP.

All work shall be performed to the reasonable and good faith satisfaction of the Town. The work
shall not be considered complete nor applicable payments rendered until the Town is satisfied
with the services provided. Professional shall provide services in accordance with all applicable
federal, state and local law and in accordance with all governing agency regulations and shall be
held to the Standard of Care.
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12. INSURANCE.

The Professional shall maintain valid general liability insurance in the minimum amount of
$1,000,000, commercial automobile liability insurance in the minimum amount of $2,000,000,
and provide certificates of such insurance naming the Town of Apex as an additional insured by
endorsement to the policies. If the policy has a blanket additional insured provision, the
Professional’s insurance shall be primary and non-contributory to other insurance. Additionally,
the Professional shall maintain and show proof of workers™ compensation and employer’s
liability insurance in the minimum amount of $1,000,000; and shall show proof of professional
liability coverage in a minimum amount of $2,000,000. The Professional shall provide notice of
cancellation, non-renewal or material change in coverage to the Town of Apex within 10 days of
their receipt of notice from the insurance company.

All required certificates of insurance, endorsements, and blanket additional insured policy
provisions are attached and considered part of this document. Notwithstanding the foregoing,
neither the requirement of Professional to have sufficient insurance nor the requirement that
Town is named as an additional insured, shall constitute waiver of the Town’s governmental
immunity in any respect, under North Carolina law.

13. DEFAULT.

In the event of substantial failure by Professional to perform in accordance with the terms of this
Agreement, Town shall have the right to terminate Professional upon seven (7) days written
notice in which event Professional shall have neither the obligation nor the right to perform
further services under this Agreement.

14. TERMINATION FOR CONVENIENCE.

Town shall have the right to terminate this Agreement for the Town’s convenience upon thirty
(30) days written notice to Professional. Professional shall terminate performance of services on
a schedule acceptable to the Town. In the event of termination for convenience, the Town shall
pay Professional for all services satisfactorily performed.

-This Area Left Blank Intentionally-
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15. NOTICE.

Any formal notice, demand, or request required by or made in connection with this Agreement
shall be deemed properly made if delivered in writing or deposited in the United States mail,
postage prepaid, to the address specified below.

TO PROFESSIONAL: Alta Planning + Design, Inc.
Attn: Mike Repsch, Project Manager
711 SE Grand Avenue.
Portland, OR 97214

TO TOWN: Town of Apex
Attention: Marty Stone, Assistant Town Manager
PO Box 250
Apex, NC 27502

16. DELAY BEYOND THE CONTROL OF THE PARTIES.

Neither Professional nor Town shall be in default of the provisions of this Agreement for delays
in performance due to forces beyond the control of the parties. “Forces beyond the control of the
parties” shall mean, but is not limited to, delay caused by fire, acts of God, flood. earthquakes,
storms, lightning, epidemic, war, riot, and/or civil disobedience.

17. NONWAIVER FOR BREACH.

No breach or non-performance of any term of this Agreement shall be deemed to be waived by
either party unless said breach or non-performance is waived in writing and signed by the parties.
No waiver of any breach or non-performance under this Agreement shall be deemed to constitute
a waiver of any subsequent breach or non-performance and for any such breach or non-
performance each party shall be relegated to such remedies as provided by law.

18. CONSTRUCTION.

Should any portion of this Agreement require fudicial interpretation, it is agreed that the Court or
Tribunal construing the same shall not apply a presumption that the terms hereof shall be more
strictly construed against any one party by reason of the rule of construction that a document 1s
to be more strictly construed against the party who prepared the documents.

19. NO REPRESENTATIONS,

The parties hereby warrant that no representations about the nature or extent of any claims,
demands, damages, or rights that they have, or may have, against one another have been made to
them, or to anyone acting on their behalf, to induce them to execute this Agreement, and they
rely on no such representations; that they have fully read and understood this Agreement before
signing their names; and that they act voluntarily and with full advice of counsel.
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20. SEVERABILITY.

In the event for any reason that any provision or portion of this Agreement shall be found to be
void or invalid, then such provision or portion shall be deemed to be severable from the
remaining provisions or portions of this Agreement, and it shall not affect the validity of the
remaining portions, which portions shall be given full effect as if the void or invalid provision or
portion had not been included herein.

21. COUNTERPARTS.

This Agreement may be executed in two or more counterparts, each of which shall be deemed an
original, and all of which together shall constitute one instrument.

22. MODIFICATION.

This Agreement contains the full understanding of the parties. Any modifications or addendums
to this Agreement must be in writing and executed with the same formality as this Agreement.

23. BINDING EFFECT.
The terms of this Agreement shall be binding upon the parties' heirs, successors, and assigns.
24. ASSIGNMENT.

Professional shall not assign, sublet, or transfer any rights under or interest in (including, but
without limitation, monies that may become due or monies that are due) this Agreement without
the written consent of the Town. Nothing contained in this paragraph shall prevent Professional
from employing such independent consuitants, associates, and sub-contractors as it may deem
appropriate to assist Professional in the performance of services rendered.

25. INDEPENDENT CONTRACTOR.

Professional is an independent contractor and shall undertake performance of the services
pursuant to the terms of this Agreement as an independent contractor. Professional shall be
wholly responsible for the methods, means and techniques of performance. '

26. NON-APPROPRIATION.

Notwithstanding any other provisions of this Agreement, the parties agree that payments due
hereunder from the Town are from appropriations and monies from the Town Council and any
other governmental entities. In the event sufficient appropriations or monies are not made
available to the Town to pay the terms of this Agreement for any fiscal year, this Agreement shall
terminate immediately without further obligation of the Town.
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27. IRAN DIVESTMENT ACT

N.C.G.S. 147-86.60 prohibits the State of North Carolina, a North Carolina local government, or
any other political subdivision of the State of North Carolina from contracting with any entity
that is listed on the Final Divestment List created by the North Carolina State Treasurer pursuant
to N.C.G.S. 147-86.58. N.C.G.S. 147-86.59 further requires that contractors with the State, a
North Carolina local government, or any other political subdivision of the State of North
Carolina must not utilize any subcontractor found on the State Treasurer’s Final Divestment List.
As of the date of execution of this Agreement the Professional hereby certifies that the
Professional is not listed on the Final Divestment List created by the North Carolina State
Treasurer and that the Professional will not utilize any subcontractors found on the Final
Divestment List.

28. NO THIRD PARTY BENEFICIARIES

Nothing contained in this Agreement shall create a contractual relationship with or a cause of
action in favor of a third party against either the Town or Contractor.

In witness thereof, the contracting parties, by their authorized agents, affix their
signatures and seals this day of , 2021.

Alta Planning + Design, Inc. Town of Apex

Name: ___Katie Mangle

Catherine Crosby, Town Manager

M%M/@%/

(Signature)

T]fle Vice President. as duly authorized

g_-i-fAttest % / z{/ M Attest:

Town Clerk

L and Flscal Control Act.

Finance Director
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STATE OF NORTH CAROLINA Contract Identification #

COUNTY OF WAKE MASTER AGREEMENT FOR
ON-CALL PROFESSIONAL SERVICES

THIS MASTER AGREEMENT FOR ON-CALL PROFESSIONAL SERVICES is entered into
this the day of , 2021, by and between, Black & Veatch International
Company __, a North Carolina Corporation with its principal business offices located at 175
Regency Woods Place, Suite 200, Cary, NC 27518 (the “Professional™), and the Town of Apex,
a municipal corporation of the State of North Carolina, (the “Town’). Town and Professional
may collectively be referred to as “Parties” heremnafter.

WITNESSETH:

WHEREAS, Town is engaged in the development, planning, operation, and utilization of
infrastructure in the Town, including water and sewer utilities, water distribution and sanitary
sewer collection, wastewater treatment, stormwater control, and greenway facilities, which from
time to time require design, revision, engineering, evaluation, surveying, testing, and other
related projects; and

WHEREAS, the professional services of engineers, surveyors and others will from time
to time in the future be needed by the Town for the services as described above; and

WHEREAS, pursuant to N.C.G.S. 143-64.31, it is the public policy of the State of North
Carolina that municipalities announce all requirements for architectural, engineering, and
surveying services, and select firms qualified on the basis of demonstrated competence and
qualifications, and negotiate contracts for services at a fair and reasonable fee with the best
qualified firm; and

WHEREAS, Professional provides professional services of the nature required by the
Town and employs trained and experienced technical personnel possessing adequate knowledge,
skills, and experience to provide such professional services to the Town; and

WHEREAS, pursuant to N.C.G.S. 143-64.31 the Town announced to various competing
firms its need for on-call professional services of the nature described in this Agreement through
a “Request for Qualifications On-Call Professional Services” dated February 8, 2021, and the
Professional provided a proposal, titled On-Call Professional Services and dated March 26
2021, and 1s willing to serve as one of the Town’s professionals for the following service(s):
Distribution and Collection, Wastewater Treatment, on an on-call basis for each project
authorized under this Agreement.

WHEREAS, the Parties contemplate that the services of the Professional will be
performed in various stages in accordance with Task Orders submitted by the Professional
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followed by separate authorizations to be issued by the Town, and the Parties desire to set forth
the basic terms of their agreement in this Master Agreement for On-Call Professional Services
rather than in the separate authorizations issued by the Town; and

WHEREAS, the Parties agree that this Agreement is non-exclusive and does not require
or commit the Professional to being available to perform services until a Task Order is
submitted, and does not preclude the Town from hiring other vendors or professionals to perform
the same or similar work.

NOW THEREFORE, in consideration of the foregoing recitals, and the premises and
mutual covenants herein contained, the receipt and adequacy of which is hereby acknowledged,
the Parties, intending to be legally bound, hereto do contract and agree as follows:

1. REQUEST FOR TASK ORDER.

Professional is qualified and able and hereby agrees to provide the following specific on-call
services for the Town: Distribution and Collection, Wastewater Treatment. As the need for
professional services contemplated by this Agreement arise, the Town will request a Task Order
for said services from Professional which shall describe the scope of work, specifications,
estimated schedule and the Town’s requirements. If the Professional employs the qualified
personnel that meet the Town’s requirements to perform the requested services, Professional
shall submit to the Town within the time specified a written Task Order describing the necessary
engineering, surveying, geotechnical, and/or environmental services, guidance, opinions and
advice to be provided. The Task Order shall set forth in general terms the Professional’s
recommendations to carry out the work. Professional shall list the background and experience of
Professional’s personnel to be assigned to the project as requested by Town. The Task Order
shall contain a fee schedule setting forth the fees for the services of the various categories of
personnel to be assigned to the Town’s project.

In the event of a conflict between the terms of a Task Order and this Agreement, this Agreement
shall control.

2. ACCEPTANCE OF TASK ORDER.

The Town and the Professional contemplate certain discussions, negotiations and possible
changes to the Task Order submitted by the Professional. Upon a meeting of the minds,
Professional shall submit the final Task Order which shall set forth the agreement of the Parties.
If said Task Order is acceptable, the Town shall accept the same in writing. The Town and the
Professional agree that such written acceptance may be provided by electronic mail.
Professional’s fee schedule shall remain in effect during the term of this Agreement, unless
modified by the Parties in writing. The Town shall provide Professional with a specific
Authorization to Proceed for each Task Order accepted by the Town.
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3. TIME OF COMMENCEMENT AND COMPLETION.

This Agreement shall terminate on June 30, 2025, unless terminated sooner in accordance with
the terms of this Agreement. Professional shall commence and complete the work required by
this Agreement in accordance with the dates provided in the Task Order as agreed upon by the
Parties. Professional shall immediately notify the Town of any event or circumstance that may,
immediately or in the future, impede the proper and timely execution of any work so that
remedial action may be taken. Professional shall not begin any work pursuant to this Agreement
or a Task Order until written confirmation has been provided by the Town. If Professional has
not satisfactorily commenced or completed the work within the times specified, the Town may
declare such delay a material breach of contract and may pursue all available legal and equitable
remedies. Any changes to the schedule(s) provided in the Task Order must be agreed to in
writing by the Town and the Professional.

4. PAYMENT OF SERVICES.

Professional shall submit to the Town monthly invoices for the services performed during that
month, calculated based on the Task Order accepted by the Town, Town has the right to require
the Professional to produce for inspection all of Professional’s records, billing rates of personnel,
and charges for direct expenses for which cost-plus compensation is provided to verify the
accuracy of all invoices. Town shall pay Professional’s invoices within thirty (30) days of
receipt unless a bona fide dispute exists between Town and Professional concerning the accuracy
of said invoice or the services covered thereby. Adjustments to an invoice for billing errors may
extend the time for payment.

5. STANDARD OF CARE.

Professional shall be held to the same standard and shall exercise the same degree of care, skill,
and judgment in the performance of services for the Town as is ordinarily provided by a similar
professional under the same or similar circumstances at the time in Wake County, North
Carolina (the “Standard of Care™).

6. CONSULTANT AS CONSTRUCTION ADMINISTRATOR.

In the event the Town contracts with the Professional to provide construction administration
services the Professional shall be responsible for determining that each construction contractor
provides work to the quality level specified and in accordance with plans and specifications.

7. TIME AND COST ESTIMATES.

Professional’s cost estimates and time estimates for construction, if required as part of a Task
Order, shall be made on the basis of current labor and material prices and the Professional’s

experience and qualifications. Professional’s estimates shall represent its best judgment as an
experienced and qualified professional familiar with water and sewer utility projects, or other

Revision date 6/16/2021 - Page 90 -




DocuSign Envelope 1D 4A0610FA-CCF0-4A52-B523-B70BCA398126

projects for which Professional is employed. Although Professional has no control over the
resources provided by construction contractors to meet contract schedules, Professional’s
estimates or forecast of schedules shall be made on the basis of'its experience and qualifications
and shall represent Professional’s best judgment as an experienced and qualified professional
familiar with water and sewer utility projects,

8. INDEMNIFICATION.

To the extent permitted by law, the Professional agrees to indemnify, and hold-harmless the
Town of Apex, its elected and appointed officials, employees, agents, and volunteers against any
and all claims, demands, suits or losses, including all costs connected therewith, for any damages
which may be asserted, claimed or recovered against or from the Town of Apex its elected or
appointed officials, employees, agents, and volunteers by reason of personal injury, including
bodily injury or death and/or property damage, including loss of use thereof to the extent
resulting from the negligence of the Professional.

9. APPLICABILITY OF LAWS AND REGULATIONS.

The Professional shall adhere to all laws, ordinances, and regulations of the United States, the
State of North Carolina, the County of Wake, and the Town of Apex in the performance of the
services outlined in this contract and any attached specifications. The Parties agree that this
Agreement shall be governed and construed in accordance with the laws of the State of North
Carolina and all disputes hereunder shall be resolved in accordance with the laws of the State of
North Carolina,

10. E-VERIFY COMPLIANCE.

The Professional shall comply with the requirements of Article 2 of Chapter 64 of the North
Carolina General Statutes (E-Verify). Professional shall require all of the Professional’s
subcontractors to comply with the requirements of Article 2 of Chapter 64 of the North Carolina
General Statutes (E-Verify).

11. QUALITY AND WORKMANSHIP.

All work shall be performed to the reasonable and good faith satisfaction of the Town. The work
shall not be considered complete nor applicable payments rendered until the Town is satisfied
with the services provided. Professional shall provide services in accordance with all applicable
federal, state and local law and in accordance with all governing agency regulations and shall be
held to the Standard of Care.
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12, INSURANCE.,

The Professional shall maintain valid general liability insurance in the minimum amount of
$1,000,000, commercial automobile Hability insurance in the minimum amount of $2,000,000,
and provide certificates of such insurance naming the Town of Apex as an additional insured by
endorsement to the policies. If the policy has a blanket additional insured provision, the
Professional’s insurance shall be primary and non-contributory to other insurance. Additionally,
the Professional shall maintain and show proof of workers’ compensation and employer’s
liability insurance in the minimum amount of $1,000,000; and shall show proof of professional
liability coverage in a minimum amount of $2,000,000. The Professional shall provide notice of
cancellation, non-renewal or material change in coverage to the Town of Apex within 10 days of
their receipt of notice from the insurance company.

All required certificates of insurance, endorsements, and blanket additional insured policy
provisions are attached and considered part of this document. Notwithstanding the foregoing,
neither the requirement of Professional to have sufficient insurance nor the requirement that
Town is named as an additional insured, shall constitute waiver of the Town’s governmental
immunity in any respect, under North Carolina law.

13. DEFAULT.

In the event of substantial failure by Professional to perform in accordance with the terms of this
Agreement, Town shall have the right to terminate Professional upon seven (7) days written
notice in which event Professional shall have neither the obligation nor the right to perform
further services under this Agreement,

14, TERMINATION FOR CONVENIENCE.

Town shall have the right to terminate this Agreement for the Town’s convenience upon thirty
(30) days written notice to Professional. Professional shall terminate performance of services on
a schedule acceptable to the Town. In the event of termination for convenience, the Town shall
pay Professional for all services satisfactorily performed.

-This Area Left Blank Intentionally-
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15. NOTICE.

Any formal notice, demand, or request required by or made in connection with this Agreement
shall be deemed properly made if delivered in writing or deposited in the United States mail,
postage prepaid, to the address specified below.

TO PROFESSIONAL: Black & Veatch International Company
Attn:Lee Campbell, PE
175 Regency Woods Place, Suite 200
Cary, NC 27518

TO TOWN: Town of Apex
Attention: Marty Stone, Assistant Town Manager
PO Box 250
Apex, NC 27502

16. DELAY BEYOND THE CONTROL OF THE PARTIES.

Neither Professional nor Town shall be in default of the provisions of this Agreement for delays
in performance due to forces beyond the control of the parties, “Forces beyond the control of the
parties” shall mean, but is not limited to, delay caused by fire, acts of God, flood, earthquakes,
storms, lightning, epidemic, war, riot, and/or ¢ivil disobedience.

17. NONWAIVER FOR BREACH.

No breach or non-performance of any term of this Agreement shall be deemed to be waived by
either party unless said breach or non-performance is waived in writing and signed by the parties.
No watver of any breach or non-performance under this Agreement shall be deemed to constitute
a waiver of any subsequent breach or non-performance and for any such breach or non-
performance each party shall be relegated to such remedies as provided by law.

18. CONSTRUCTION.

Should any portion of this Agreement require judicial interpretation, it is agreed that the Court or
Tribunal construing the same shall not apply a presumption that the terms hereof shall be more
strictly construed against any one party by reason of the rule of construction that a document is
to be more strictly construed against the party who prepared the documents.

19. NO REPRESENTATIONS.

The parties hereby warrant that no representations about the nature or extent of any claims,
demands, damages, or rights that they have, or may have, against one another have been made to
them, or to anyone acting on their behalf, to induce them to execute this Agreement, and they
rely on no such representations; that they have fully read and understood this Agreement before
signing their names; and that they act voluntarily and with full advice of counsel.
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20. SEVERABILITY.

In the event for any reason that any provision or portion of this Agreement shall be found to be
void or invalid, then such provision or portion shall be deemed to be severable from the
remaining provisions or portions of this Agreement, and it shall not affect the validity of the
remaining portions, which portions shall be given full effect as if the void or invalid provision or
portion had not been included herein.

21, COUNTERPARTS.

This Agreement may be executed in two or more counterparts, each of which shall be deemed an
original, and all of which together shall constitute one instrument.

22, MODIFICATION.

This Agreement contains the full understanding of the parties. Any modifications or addendums
to this Agreement must be in writing and executed with the same formality as this Agreement.

23. BINDING EFFECT.
The terms of this Agreement shall be binding upon the parties' heirs, successors, and assigns.
24, ASSIGNMENT.

Professional shall not assign, sublet, or transfer any rights under or interest in (including, but
without limitation, monies that may become due or monies that are due) this Agreement without
the written consent of the Town. Nothing contained in this paragraph shall prevent Professional
from employing such independent consultants, associates, and sub-contractors as it may deem
appropriate to assist Professional in the performance of services rendered.

25. INDEPENDENT CONTRACTOR,

Professional is an independent contractor and shall undertake performance of the services
pursuant to the terms of this Agreement as an independent contractor. Professional shall be
wholly responsible for the methods, means and techniques of performance.

26. NON-APPROPRIATION.

Notwithstanding any other provisions of this Agreement, the parties agree that payments due
hereunder from the Town are from appropriations and monies from the Town Council and any
other governmental entities. In the event sufficient appropriations or monies are not made
available to the Town to pay the terms of this Agreement for any fiscal year, this Agreement shall
terminate immediately without further obligation of the Town,
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27. IRAN DIVESTMENT ACT

N.C.G.S. 147-86.60 prohibits the State of North Carolina, a North Carolina local government, or
any other political subdivision of the State of North Carolina from contracting with any entity
that is listed on the Final Divestment List created by the North Carolina State Treasurer pursuant
to N.C.G.S. 147-86.58. N.C.G.S. 147-86.59 further requires that contractors with the State, a
North Carolina local government, or any other political subdivision of the State of North
Carolina must not utilize any subcontractor found on the State Treasurer’s Final Divestment List.
As of the date of execution of this Agreement the Professional hereby certifies that the
Professional is not listed on the Final Divestment List created by the North Carolina State
Treasurer and that the Professional will not utilize any subcontractors found on the Final
Divestment List,

28. NO THIRD PARTY BENEFICIARIES

Nothing contained in this Agreement shall create a contractual relationship with or a cause of
action in favor of a third party against either the Town or Contractor.

In witness thereof, the contracting parties, by their authorized agents, affix their
signatures and seals this day of , 2021.

Professional Town of Apex

Name: Jeffrey D. Coggins

Nam% oufs ]I;égff;ssional (type or print) Catherine Crosby, Town Manager

By: jbﬁq’u’l D. CO%MS
(S:"[‘g_—ngﬁ?liiﬁéﬁ'l ATD4BR...

Title: _Associate Vice-President

Atest: [ pon sty Adtest:
' ﬂ-mﬂm Ca mm ‘
(Secretary, if a corporation) Town Clerk

Name: Andrea C. Bernica

Title: Secretary

This instrument has been preaudited in the manner required by the Local Government Budget
and Fiscal Control Act.

Finance Director
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COUNTY OF WAKE MASTER AGREEMENT FOR
ON-CALL PROFESSIONAL SERVICES

THIS MASTER AGREEMENT FOR ON-CALL PROFESSIONAL SERVICES is entered into
this the day of , 2021, by and between, ESP Associates, Inc. , a North
Carolina Corporation with its principal business offices located at 3475 Lakemont Blvd, Fort
Mill, SC 29708-9243 (the “Professional”), and the Town of Apex, a municipal corporation of the
State of North Carolina, (the “Town”). Town and Professional may collectively be referred to as
“Parties” hereinafter.

WITNESSETH:

WHEREAS, Town is engaged in the development, planning, operation, and utilization of
infrastructure in the Town, including water and sewer utilities, water distribution and sanitary
sewer collection, wastewater treatment, stormwater control, and greenway facilities, which from
time to time require design, revision, engineering, evaluation, surveying, testing, and other
related projects; and

WHEREAS, the professional services of engineers, surveyors and others will from time
to time in the future be needed by the Town for the services as described above; and

WHEREAS, pursuant to N.C.G.S. 143-64.31, it is the public policy of the State of North
Carolina that municipalities announce all requirements for architectural, engineering, and
surveying services, and select firms qualified on the basis of demonstrated competence and
qualifications, and negotiate contracts for services at a fair and reasonable fee with the best
qualified firm; and

WHEREAS, Professional provides professional services of the nature required by the
Town and employs trained and experienced technical personnel possessing adequate knowledge,
skills, and experience to provide such professional services to the Town; and

WHEREAS, pursuant to N.C.G.S. 143-64.31 the Town announced to various competing
firms its need for on-call professional services of the nature described in this Agreement through
a “Request for Qualifications On-Call Professional Services” dated February 8, 2021, and the
Professional provided a proposal, titled RFQ #UE2101 2101 On-Call Professional Services —
Surveying, Environmental, Geotechnical & Construction Materials Testing and dated March 26
2021, and is willing to serve as one of the Town’s professionals for the following service(s):
Surveying, Environmental, Geotechnical, Construction Materials Testing, on an on-call basis for
each project authorized under this Agreement.

Revision date 6/16/2021 - Page 96 -




WHEREAS, the Parties contemplate that the services of the Professional will be
performed in various stages in accordance with Task Orders submitted by the Professional
followed by separate authorizations to be issued by the Town, and the Parties desire to set forth
the basic terms of their agreement in this Master Agreement for On-Call Professional Services
rather than in the separate authorizations issued by the Town; and

WHEREAS, the Parties agree that this Agreement is non-exclusive and does not require
or commit the Professional to being available to perform services until a Task Order is
submitted, and does not preclude the Town from hiring other vendors or professionals to perform
the same or similar work.

NOW THEREFORE, in consideration of the foregoing recitals, and the premises and
mutual covenants herein contained, the receipt and adequacy of which is hereby acknowledged,
the Parties, intending to be legally bound, hereto do contract and agree as follows:

1. REQUEST FOR TASK ORDER.

Professional is qualified and able and hereby agrees to provide the following specific on-call
services for the Town: Surveying, Environmental, Geotechnical & Construction Materials
Testing. As the need for professional services contemplated by this Agreement arise, the Town
will request a Task Order for said services from Professional which shall describe the scope of
work, specifications, estimated schedule and the Town’s requirements. If the Professional
employs the qualified personnel that meet the Town’s requirements to perform the requested
services, Professional shall submit to the Town within the time specified a written Task Order
describing the necessary engineering, surveying, geotechnical, and/or environmental services,
guidance, opinions and advice to be provided. The Task Order shall set forth in general terms
the Professional’s recommendations to carry out the work. Professional shall list the background
and experience of Professional’s personnel to be assigned to the project as requested by Town.
The Task Order shall contain a fee schedule setting forth the fees for the services of the various
categories of personnel to be assigned to the Town’s project.

In the event of a conflict between the terms of a Task Order and this Agreement, this Agreement
shall control.

2. ACCEPTANCE OF TASK ORDER.

The Town and the Professional contemplate certain discussions, negotiations and possible
changes to the Task Order submitted by the Professional. Upon a meeting of the minds,
Professional shall submit the final Task Order which shall set forth the agreement of the Parties.
If said Task Order is acceptable, the Town shall accept the same in writing. The Town and the
Professional agree that such written acceptance may be provided by electronic mail.
Professional’s fee schedule shall remain in effect during the term of this Agreement, unless
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modified by the Parties in writing. The Town shall provide Professional with a specific
Authorization to Proceed for each Task Order accepted by the Town.

3. TIME OF COMMENCEMENT AND COMPLETION.

This Agreement shall terminate on June 30, 2025, unless terminated sooner in accordance with
the terms of this Agreement. Professional shall commence and complete the work required by
this Agreement in accordance with the dates provided in the Task Order as agreed upon by the
Parties. Professional shall immediately notify the Town of any event or circumstance that may,
immediately or in the future, impede the proper and timely execution of any work so that
remedial action may be taken. Professional shall not begin any work pursuant to this Agreement
or a Task Order until written confirmation has been provided by the Town. If Professional has
not satisfactorily commenced or completed the work within the times specified, the Town may
declare such delay a material breach of contract and may pursue all available legal and equitable
remedies. Any changes to the schedule(s) provided in the Task Order must be agreed to in
writing by the Town and the Professional.

4. PAYMENT OF SERVICES.

Professional shall submit to the Town monthly invoices for the services performed during that
month, calculated based on the Task Order accepted by the Town. Town has the right to require
the Professional to produce for inspection all of Professional’s records, billing rates of personnel,
and charges for direct expenses for which cost-plus compensation is provided to verify the
accuracy of all invoices. Town shall pay Professional’s invoices within thirty (30) days of
receipt unless a bona fide dispute exists between Town and Professional concerning the accuracy
of said invoice or the services covered thereby. Adjustments to an invoice for billing errors may
extend the time for payment.

S. STANDARD OF CARE.

Professional shall be held to the same standard and shall exercise the same degree of care, skill,
and judgment in the performance of services for the Town as is ordinarily provided by a similar
professional under the same or similar circumstances at the time in Wake County, North
Carolina (the “Standard of Care”).

6. CONSULTANT AS CONSTRUCTION ADMINISTRATOR.

In the event the Town contracts with the Professional to provide construction administration
services the Professional shall be responsible for determining that each construction contractor
provides work to the quality level specified and in accordance with plans and specifications.

7. TIME AND COST ESTIMATES.
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Professional’s cost estimates and time estimates for construction, if required as part of a Task
Order, shall be made on the basis of current labor and material prices and the Professional’s
experience and qualifications. Professional’s estimates shall represent its best judgment as an
experienced and qualified professional familiar with water and sewer utility projects, or other
projects for which Professional is employed. Although Professional has no control over the
resources provided by construction contractors to meet contract schedules, Professional’s
estimates or forecast of schedules shall be made on the basis of its experience and qualifications
and shall represent Professional’s best judgment as an experienced and qualified professional
familiar with water and sewer utility projects.

8. INDEMNIFICATION.

To the extent permitted by law, the Professional agrees to indemnify, and hold-harmless the
Town of Apex, its elected and appointed officials, employees, agents, and volunteers against any
and all claims, demands, suits or losses, including all costs connected therewith, for any damages
which may be asserted, claimed or recovered against or from the Town of Apex its elected or
appointed officials, employees, agents, and volunteers by reason of personal injury, including
bodily injury or death and/or property damage, including loss of use thereof to the extent
resulting from the negligence of the Professional.

9. APPLICABILITY OF LAWS AND REGULATIONS.

The Professional shall adhere to all laws, ordinances, and regulations of the United States, the
State of North Carolina, the County of Wake, and the Town of Apex in the performance of the
services outlined in this contract and any attached specifications. The Parties agree that this
Agreement shall be governed and construed in accordance with the laws of the State of North
Carolina and all disputes hereunder shall be resolved in accordance with the laws of the State of
North Carolina.

10. E-VERIFY COMPLIANCE.

The Professional shall comply with the requirements of Article 2 of Chapter 64 of the North
Carolina General Statutes (E-Verify). Professional shall require all of the Professional’s
subcontractors to comply with the requirements of Article 2 of Chapter 64 of the North Carolina
General Statutes (E-Verify).

11. QUALITY AND WORKMANSHIP.

All work shall be performed to the reasonable and good faith satisfaction of the Town. The work
shall not be considered complete nor applicable payments rendered until the Town is satisfied
with the services provided. Professional shall provide services in accordance with all applicable
federal, state and local law and in accordance with all governing agency regulations and shall be
held to the Standard of Care.
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12. INSURANCE.

The Professional shall maintain valid general liability insurance in the minimum amount of
$1,000,000, commercial automobile liability insurance in the minimum amount of $2,000,000,
and provide certificates of such insurance naming the Town of Apex as an additional insured by
endorsement to the policies. If the policy has a blanket additional insured provision, the
Professional’s insurance shall be primary and non-contributory to other insurance. Additionally,
the Professional shall maintain and show proof of workers’ compensation and employer’s
liability insurance in the minimum amount of $1,000,000; and shall show proof of professional
liability coverage in a minimum amount of $2,000,000. The Professional shall provide notice of
cancellation, non-renewal or material change in coverage to the Town of Apex within 10 days of
their receipt of notice from the insurance company.

All required certificates of insurance, endorsements, and blanket additional insured policy
provisions are attached and considered part of this document. Notwithstanding the foregoing,
neither the requirement of Professional to have sufficient insurance nor the requirement that
Town is named as an additional insured, shall constitute waiver of the Town’s governmental
immunity in any respect, under North Carolina law.

13. DEFAULT.

In the event of substantial failure by Professional to perform in accordance with the terms of this
Agreement, Town shall have the right to terminate Professional upon seven (7) days written
notice in which event Professional shall have neither the obligation nor the right to perform
further services under this Agreement.

14. TERMINATION FOR CONVENIENCE.

Town shall have the right to terminate this Agreement for the Town’s convenience upon thirty
(30) days written notice to Professional. Professional shall terminate performance of services on
a schedule acceptable to the Town. In the event of termination for convenience, the Town shall
pay Professional for all services satisfactorily performed.

-This Area Left Blank Intentionally-
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15. NOTICE.

Any formal notice, demand, or request required by or made in connection with this Agreement
shall be deemed properly made if delivered in writing or deposited in the United States mail,
postage prepaid, to the address specified below.

TO PROFESSIONAL: ESP Associates, Inc.
Attn: Edward G. Horstkamp III, Exec Vice President
3475 Lakemont Blvd
Fort Mill, SC 29708-9243

TO TOWN: Town of Apex
Attention: Marty Stone, Assistant Town Manager
PO Box 250
Apex, NC 27502

16. DELAY BEYOND THE CONTROL OF THE PARTIES.

Neither Professional nor Town shall be in default of the provisions of this Agreement for delays
in performance due to forces beyond the control of the parties. “Forces beyond the control of the
parties” shall mean, but is not limited to, delay caused by fire, acts of God, flood, earthquakes,
storms, lightning, epidemic, war, riot, and/or civil disobedience.

17. NONWAIVER FOR BREACH.

No breach or non-performance of any term of this Agreement shall be deemed to be waived by
either party unless said breach or non-performance is waived in writing and signed by the parties.
No waiver of any breach or non-performance under this Agreement shall be deemed to constitute
a waiver of any subsequent breach or non-performance and for any such breach or non-
performance each party shall be relegated to such remedies as provided by law.

18. CONSTRUCTION.

Should any portion of this Agreement require judicial interpretation, it is agreed that the Court or
Tribunal construing the same shall not apply a presumption that the terms hereof shall be more
strictly construed against any one party by reason of the rule of construction that a document is
to be more strictly construed against the party who prepared the documents.

19. NO REPRESENTATIONS.

The parties hereby warrant that no representations about the nature or extent of any claims,
demands, damages, or rights that they have, or may have, against one another have been made to
them, or to anyone acting on their behalf, to induce them to execute this Agreement, and they
rely on no such representations; that they have fully read and understood this Agreement before
signing their names; and that they act voluntarily and with full advice of counsel.
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20. SEVERABILITY.

In the event for any reason that any provision or portion of this Agreement shall be found to be
void or invalid, then such provision or portion shall be deemed to be severable from the
remaining provisions or portions of this Agreement, and it shall not affect the validity of the
remaining portions, which portions shall be given full effect as if the void or invalid provision or
portion had not been included herein.

21. COUNTERPARTS.

This Agreement may be executed in two or more counterparts, each of which shall be deemed an
original, and all of which together shall constitute one instrument.

22. MODIFICATION.

This Agreement contains the full understanding of the parties. Any modifications or addendums
to this Agreement must be in writing and executed with the same formality as this Agreement.

23. BINDING EFFECT.
The terms of this Agreement shall be binding upon the parties' heirs, successors, and assigns.
24. ASSIGNMENT.

Professional shall not assign, sublet, or transfer any rights under or interest in (including, but
without limitation, monies that may become due or monies that are due) this Agreement without
the written consent of the Town. Nothing contained in this paragraph shall prevent Professional
from employing such independent consultants, associates, and sub-contractors as it may deem
appropriate to assist Professional in the performance of services rendered.

25. INDEPENDENT CONTRACTOR.

Professional is an independent contractor and shall undertake performance of the services
pursuant to the terms of this Agreement as an independent contractor. Professional shall be
wholly responsible for the methods, means and techniques of performance.

26. NON-APPROPRIATION.

Notwithstanding any other provisions of this Agreement, the parties agree that payments due
hereunder from the Town are from appropriations and monies from the Town Council and any
other governmental entities. In the event sufficient appropriations or monies are not made
available to the Town to pay the terms of this Agreement for any fiscal year, this Agreement shall
terminate immediately without further obligation of the Town.

Revision date 6/16/2021 - Page 102 -




27. IRAN DIVESTMENT ACT

N.C.G.S. 147-86.60 prohibits the State of North Carolina, a North Carolina local government, or
any other political subdivision of the State of North Carolina from contracting with any entity
that is listed on the Final Divestment List created by the North Carolina State Treasurer pursuant
to N.C.G.S. 147-86.58. N.C.G.S. 147-86.59 further requires that contractors with the State, a
North Carolina local government, or any other political subdivision of the State of North
Carolina must not utilize any subcontractor found on the State Treasurer’s Final Divestment List.
As of the date of execution of this Agreement the Professional hereby certifies that the
Professional is not listed on the Final Divestment List created by the North Carolina State
Treasurer and that the Professional will not utilize any subcontractors found on the Final
Divestment List.

28. NO THIRD PARTY BENEFICIARIES

Nothing contained in this Agreement shall create a contractual relationship with or a cause of
action in favor of a third party against either the Town or Contractor.

In witness thereof, the contracting parties, by their authorized agents, affix their
signatures and seals this day of , 2021.

Professional: ESP Associates, Inc. Town of Apex

Name: Edward G. Horstkamp III
Name of Professional (type or print) Catherine Crosby, Town Manager

By: (a0 SpenTec—T7Z

(Signaturé)

Title: Executive Vice President

A : e A p
ttest /‘%/4 /4/ m ttest

(Secrefary, if a co oration) Town Clerk
( ary Ip
Jerae parttaomce | CFo /X0

This instrument has been preaudited in the manner required by the Local Government Budget
and Fiscal Control Act.

Finance Director
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STATE OF NORTH CAROLINA Contract Identification #

COUNTY OF WAKE MASTER AGREEMENT FOR
ON-CALL PROFESSIONAL SERVICES

THIS MASTER AGREEMENT FOR ON-CALL PROFESSIONAL SERVICES is entered into
thisthe  day of , 2021, by and between,___ Exult Engineering. PC ,a
North Carolina Corporation with its principal business offices located at __304-F W. Millbrook
Rd.. Raleigh. NC 27609 (the “Professional”), and the Town of Apex, a municipal
corporation of the State of North Carolina, (the “Town™). Town and Professional may
collectively be referred to as “Parties” hereinafter.

WITNESSETH:

WHEREAS, Town is engaged in the development, planning, operation, and utilization of
infrastructure in the Town, including water and sewer utilities, water distribution and sanitary
sewer collection, wastewater treatment, stormwater control, and greenway facilities, which from
time to time require design, revision, engineering, evaluation, surveying, testing, and other
related projects; and

WHEREAS, the professional services of engineers, surveyors and others will from time
to time in the future be needed by the Town for the services as described above; and

WHEREAS, pursuant to N.C.G.S. 143-64.31, it is the public policy of the State of North
Carolina that municipalities announce all requirements for architectural, engineering, and
surveying services, and select firms qualified on the basis of demonstrated competence and
qualifications, and negotiate contracts for services at a fair and reasonable fee with the best
qualified firm; and

WHEREAS, Professional provides professional services of the nature required by the
Town and employs trained and experienced technical personnel possessing adequate knowledge,
skills, and experience to provide such professional services to the Town; and

WHEREAS, pursuant to N.C.G.S. 143-64.31 the Town announced to various competing
firms its need for on-call professional services of the nature described in this Agreement through
a “Request for Qualifications On-Call Professional Services” dated February 8. 2021, and the
Professional provided a proposal, titled _On-Call Professional Services Statement of

Qualifications and dated  March 26, 2021 . and is willing to serve as one of the Town’s
professionals for the following service(s): __ Traffic Forecast and Analysis, Traffic Signal
Design and Timing Plans . on an on-call basis for each project authorized under this
Agreement.
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WHEREAS, the Parties contemplate that the services of the Professional will be
performed in various stages in accordance with Task Orders submitted by the Professional
followed by separate authorizations to be issued by the Town, and the Parties desire to set forth
the basic terms of their agreement in this Master Agreement for On-Call Professional Services
rather than in the separate authorizations issued by the Town; and

WHEREAS, the Parties agree that this Agreement is non-exclusive and does not require
or commit the Professional to being available to perform services until a Task Order is
submitted, and does not preclude the Town from hiring other vendors or professionals to perform
the same or similar work.

NOW THEREFORE, in consideration of the foregoing recitals, and the premises and
mutual covenants herein contained, the receipt and adequacy of which is hereby acknowledged,
the Parties, intending to be legally bound, hereto do contract and agree as follows:

1. REQUEST FOR TASK ORDER.

Professional is qualified and able and hereby agrees to provide the following specific on-call
services for the Town:  Traffic Forecast Analysis. Traffic Signal Design and Timing Plans .
As the need for professional services contemplated by this Agreement arise, the Town will
request a Task Order for said services from Professional which shall describe the scope of work,
specifications, estimated schedule and the Town’s requirements. If the Professional employs the
qualified personnel that meet the Town’s requirements to perform the requested services,
Professional shall submit to the Town within the time specified a written Task Order describing
the necessary engineering, surveying, geotechnical, and/or environmental services, guidance,
opinions and advice to be provided. The Task Order shall set forth in general terms the
Professional’s recommendations to carry out the work. Professional shall list the background
and experience of Professional’s personnel to be assigned to the project as requested by Town.
The Task Order shall contain a fee schedule setting forth the fees for the services of the various
categories of personnel to be assigned to the Town’s project.

In the event of a conflict between the terms of a Task Order and this Agreement, this Agreement
shall control.

2. ACCEPTANCE OF TASK ORDER.

The Town and the Professional contemplate certain discussions, negotiations and possible
changes to the Task Order submitted by the Professional. Upon a meeting of the minds,
Professional shall submit the final Task Order which shall set forth the agreement of the Parties.
If said Task Order is acceptable, the Town shall accept the same in writing. The Town and the
Professional agree that such written acceptance may be provided by electronic mail.
Professional’s fee schedule shall remain in effect during the term of this Agreement, unless

Revision date 6/16/2021 - Page 105 -




modified by the Parties in writing. The Town shall provide Professional with a specific
Authorization to Proceed for each Task Order accepted by the Town.

3. TIME OF COMMENCEMENT AND COMPLETION.

This Agreement shall terminate on June 30, 2025, unless terminated sooner in accordance with
the terms of this Agreement. Professional shall commence and complete the work required by
this Agreement in accordance with the dates provided in the Task Order as agreed upon by the
Parties. Professional shall immediately notify the Town of any event or circumstance that may,
immediately or in the future, impede the proper and timely execution of any work so that
remedial action may be taken. Professional shall not begin any work pursuant to this Agreement
or a Task Order until written confirmation has been provided by the Town. If Professional has
not satisfactorily commenced or completed the work within the times specified, the Town may
declare such delay a material breach of contract and may pursue all available legal and equitable
remedies. Any changes to the schedule(s) provided in the Task Order must be agreed to in
writing by the Town and the Professional.

4. PAYMENT OF SERVICES.

Professional shall submit to the Town monthly invoices for the services performed during that
month, calculated based on the Task Order accepted by the Town. Town has the right to require
the Professional to produce for inspection all of Professional’s records, billing rates of personnel,
and charges for direct expenses for which cost-plus compensation is provided to verify the
accuracy of all invoices. Town shall pay Professional’s invoices within thirty (30) days of
receipt unless a bona fide dispute exists between Town and Professional concerning the accuracy
of said invoice or the services covered thereby. Adjustments to an invoice for billing errors may
extend the time for payment.

5. STANDARD OF CARE.

Professional shall be held to the same standard and shall exercise the same degree of care, skill,
and judgment in the performance of services for the Town as is ordinarily provided by a similar
professional under the same or similar circumstances at the time in Wake County, North
Carolina (the “Standard of Care™).

6. CONSULTANT AS CONSTRUCTION ADMINISTRATOR.

In the event the Town contracts with the Professional to provide construction administration
services the Professional shall be responsible for determining that each construction contractor
provides work to the quality level specified and in accordance with plans and specifications.

7. TIME AND COST ESTIMATES.
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Professional’s cost estimates and time estimates for construction, if required as part of a Task
Order, shall be made on the basis of current labor and material prices and the Professional’s
experience and qualifications. Professional’s estimates shall represent its best judgment as an
experienced and qualified professional familiar with water and sewer utility projects, or other
projects for which Professional is employed. Although Professional has no control over the
resources provided by construction contractors to meet contract schedules, Professional’s
estimates or forecast of schedules shall be made on the basis of its experience and qualifications
and shall represent Professional’s best judgment as an experienced and qualified professional
familiar with water and sewer utility projects.

8. INDEMNIFICATION.

To the extent permitted by law, the Professional agrees to indemnify, and hold-harmless the
Town of Apex, its elected and appointed officials, employees, agents, and volunteers against any
and all claims, demands, suits or losses, including all costs connected therewith, for any damages
which may be asserted, claimed or recovered against or from the Town of Apex its elected or
appointed officials, employees, agents, and volunteers by reason of personal injury, including
bodily injury or death and/or property damage, including loss of use thereof to the extent
resulting from the negligence of the Professional.

9. APPLICABILITY OF LAWS AND REGULATIONS.

The Professional shall adhere to all laws, ordinances, and regulations of the United States, the
State of North Carolina, the County of Wake, and the Town of Apex in the performance of the
services outlined in this contract and any attached specifications. The Parties agree that this
Agreement shall be governed and construed in accordance with the laws of the State of North
Carolina and all disputes hereunder shall be resolved in accordance with the laws of the State of
North Carolina.

10. E-VERIFY COMPLIANCE.

The Professional shall comply with the requirements of Article 2 of Chapter 64 of the North
Carolina General Statutes (E-Verify). Professional shall require all of the Professional’s
subcontractors to comply with the requirements of Article 2 of Chapter 64 of the North Carolina
General Statutes (E-Verify).

11. QUALITY AND WORKMANSHIP.

All work shall be performed to the reasonable and good faith satisfaction of the Town. The work
shall not be considered complete nor applicable payments rendered until the Town is satisfied
with the services provided. Professional shall provide services in accordance with all applicable
federal, state and local law and in accordance with all governing agency regulations and shall be
held to the Standard of Care.
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12. INSURANCE.

The Professional shall maintain valid general liability insurance in the minimum amount of
$1,000,000, commercial automobile liability insurance in the minimum amount of $2,000,000,
and provide certificates of such insurance naming the Town of Apex as an additional insured by
endorsement to the policies. If the policy has a blanket additional insured provision, the
Professional’s insurance shall be primary and non-contributory to other insurance. Additionally,
the Professional shall maintain and show proof of workers’ compensation and employer’s
liability insurance in the minimum amount of $1,000,000; and shall show proof of professional
liability coverage in a minimum amount of $2,000,000. The Professional shall provide notice of
cancellation, non-renewal or material change in coverage to the Town of Apex within 10 days of
their receipt of notice from the insurance company.

All required certificates of insurance, endorsements, and blanket additional insured policy
provisions are attached and considered part of this document. Notwithstanding the foregoing,
neither the requirement of Professional to have sufficient insurance nor the requirement that
Town is named as an additional insured, shall constitute waiver of the Town’s governmental
immunity in any respect, under North Carolina law.

13. DEFAULT.

In the event of substantial failure by Professional to perform in accordance with the terms of this
Agreement, Town shall have the right to terminate Professional upon seven (7) days written
notice in which event Professional shall have neither the obligation nor the right to perform
further services under this Agreement.

14. TERMINATION FOR CONVENIENCE.

Town shall have the right to terminate this Agreement for the Town’s convenience upon thirty
(30) days written notice to Professional. Professional shall terminate performance of services on
a schedule acceptable to the Town. In the event of termination for convenience, the Town shall
pay Professional for all services satisfactorily performed.

-This Area Left Blank Intentionally-
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15. NOTICE.

Any formal notice, demand, or request required by or made in connection with this Agreement
shall be deemed properly made if delivered in writing or deposited in the United States mail,
postage prepaid, to the address specified below.

TO PROFESSIONAL: _Exult Engineering. PC
Attn: Coleman Dagerhardt
304 —F W. Millbrook Rd.
Raleigh, NC 27609

TO TOWN: Town of Apex
Attention: Marty Stone, Assistant Town Manager
PO Box 250
Apex, NC 27502

16. DELAY BEYOND THE CONTROL OF THE PARTIES.

Neither Professional nor Town shall be in default of the provisions of this Agreement for delays
in performance due to forces beyond the control of the parties. “Forces beyond the control of the
parties” shall mean, but is not limited to, delay caused by fire, acts of God, flood, earthquakes,
storms, lightning, epidemic, war, riot, and/or civil disobedience.

17. NONWAIVER FOR BREACH.

No breach or non-performance of any term of this Agreement shall be deemed to be waived by
cither party unless said breach or non-performance is waived in writing and signed by the parties.
No waiver of any breach or non-performance under this Agreement shall be deemed to constitute
a waiver of any subsequent breach or non-performance and for any such breach or non-
performance each party shall be relegated to such remedies as provided by law.

18. CONSTRUCTION.

Should any portion of this Agreement require judicial interpretation, it is agreed that the Court or
Tribunal construing the same shall not apply a presumption that the terms hereof shall be more
strictly construed against any one party by reason of the rule of construction that a document is
to be more strictly construed against the party who prepared the documents.

19. NO REPRESENTATIONS.

The parties hereby warrant that no representations about the nature or extent of any claims,
demands, damages, or rights that they have, or may have, against one another have been made to
them, or to anyone acting on their behalf, to induce them to execute this Agreement, and they
rely on no such representations; that they have fully read and understood this Agreement before
signing their names; and that they act voluntarily and with full advice of counsel.

Revision date 6/16/2021 - Page 109 -




20. SEVERABILITY.

In the event for any reason that any provision or portion of this Agreement shall be found to be
void or invalid, then such provision or portion shall be deemed to be severable from the
remaining provisions or portions of this Agreement, and it shall not affect the validity of the
remaining portions, which portions shall be given full effect as if the void or invalid provision or
portion had not been included herein.

21. COUNTERPARTS.

This Agreement may be executed in two or more counterparts, each of which shall be deemed an
original, and all of which together shall constitute one instrument.

22, MODIFICATION.

This Agreement contains the full understanding of the parties. Any modifications or addendums
to this Agreement must be in writing and executed with the same formality as this Agreement.

23. BINDING EFFECT.
The terms of this Agreement shall be binding upon the parties' heirs, successors, and assigns.
24. ASSIGNMENT.

Professional shall not assign, sublet, or transfer any rights under or interest in (including, but
without limitation, monies that may become due or monies that are due) this Agreement without
the written consent of the Town. Nothing contained in this paragraph shall prevent Professional
from employing such independent consultants, associates, and sub-contractors as it may deem
appropriate to assist Professional in the performance of services rendered.

25. INDEPENDENT CONTRACTOR.

Professional is an independent contractor and shall undertake performance of the services
pursuant to the terms of this Agreement as an independent contractor. Professional shall be
wholly responsible for the methods, means and techniques of performance.

26. NON-APPROPRIATION.

Notwithstanding any other provisions of this Agreement, the parties agree that payments due
hereunder from the Town are from appropriations and monies from the Town Council and any
other governmental entities. In the event sufficient appropriations or monies are not made
available to the Town to pay the terms of this Agreement for any fiscal year, this Agreement shall
terminate immediately without further obligation of the Town.
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27. IRAN DIVESTMENT ACT

N.C.G.S. 147-86.60 prohibits the State of North Carolina, a North Carolina local government, or
any other political subdivision of the State of North Carolina from contracting with any entity
that is listed on the Final Divestment List created by the North Carolina State Treasurer pursuant
to N.C.G.S. 147-86.58. N.C.G.S. 147-86.59 further requires that contractors with the State, a
North Carolina local government, or any other political subdivision of the State of North
Carolina must not utilize any subcontractor found on the State Treasurer’s Final Divestment List.
As of the date of execution of this Agreement the Professional hereby certifies that the
Professional is not listed on the Final Divestment List created by the North Carolina State
Treasurer and that the Professional will not utilize any subcontractors found on the Final
Divestment List.

28. NO THIRD PARTY BENEFICIARIES

Nothing contained in this Agreement shall create a contractual relationship with or a cause of
action in favor of a third party against either the Town or Contractor.

In witness thereof, the contracting parties, by their authorized agents, affix their
signatures and seals this day of , 2021.

Professional Town of Apex

Name: Coleman Dagerhardt

‘Name of Professional (type or print) Catherine Crosby, Town Manager

Title:  President

Attest: L[,Q/J Attest:

(Secretary, if 4 corporation) Town Clerk

This instrument has been preaudited in the manner required by the Local Government Budget
and Fiscal Control Act.

Finance Director
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STATE OF NORTH CAROLINA Contract Identification #

COUNTY OF WAKE MASTER AGREEMENT FOR
ON-CALL PROFESSIONAL SERVICES

THIS MASTER AGREEMENT FOR ON-CALL PROFESSIONAL SERVICES is entered into
this the 6" day of July, 2021, by and between, Kleinfelder, a North Carolina Corporation with its
principal business offices located at 3200 Gateway Centre Boulevard Suite 200, Morrisville, NC
(the “Professional”), and the Town of Apex, a municipal corporation of the State of North
Carolina, (the “Town”). Town and Professional may collectively be referred to as “Parties”
hereinafter.

WITNESSETH:

WHEREAS, Town is engaged in the development, planning, operation, and utilization of
infrastructure in the Town, including water and sewer utilities, water distribution and sanitary
sewer collection, wastewater treatment, stormwater control, and greenway facilities, which from
time to time require design, revision, engineering, evaluation, surveying, testing, and other
related projects; and

WHEREAS, the professional services of engineers, surveyors and others will from time
to time in the future be needed by the Town for the services as described above; and

WHEREAS, pursuant to N.C.G.S. 143-64.31, it is the public policy of the State of North
Carolina that municipalities announce all requirements for architectural, engineering, and
surveying services, and select firms qualified on the basis of demonstrated competence and
qualifications, and negotiate contracts for services at a fair and reasonable fee with the best
qualified firm; and

WHEREAS, Professional provides professional services of the nature required by the
Town and employs trained and experienced technical personnel possessing adequate knowledge,
skills, and experience to provide such professional services to the Town; and

WHEREAS, pursuant to N.C.G.S. 143-64.31 the Town announced to various competing
firms its need for on-call professional services of the nature described in this Agreement through
a “Request for Qualifications On-Call Professional Services” dated February 8, 2021, and the
Professional provided a proposal, titled Statement of Qualifications for On-Call Professional
Services UE2101 Environmental, Geotechnical and CMT Scope of Services and dated March
24™ 2021, and is willing to serve as one of the Town’s professionals for the following service(s):
Environmental, Geotechncal and CMT, on an on-call basis for each project authorized under this

Agreement.
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WHEREAS, the Parties contemplate that the services of the Professional will be
performed in various stages in accordance with Task Orders submitted by the Professional
followed by separate authorizations to be issued by the Town, and the Parties desire to set forth
the basic terms of their agreement in this Master Agreement for On-Call Professional Services
rather than in the separate authorizations issued by the Town; and

WHEREAS, the Parties agree that this Agreement is non-exclusive and does not require
or commit the Professional to being available to perform services until a Task Order is
submitted, and does not preclude the Town from hiring other vendors or professionals to perform
the same or similar work.

NOW THEREFORE, in consideration of the foregoing recitals, and the premises and
mutual covenants herein contained, the receipt and adequacy of which is hereby acknowledged,
the Parties, intending to be legally bound, hereto do contract and agree as follows:

1. REQUEST FOR TASK ORDER.

Professional is qualified and able and hereby agrees to provide the following specific on-call
services for the Town: Environmental, Geotech and CMT. As the need for professional services
contemplated by this Agreement arise, the Town will request a Task Order for said services from
Professional which shall describe the scope of work, specifications, estimated schedule and the
Town’s requirements. If the Professional employs the qualified personnel that meet the Town’s
requirements to perform the requested services, Professional shall submit to the Town within the
time specified a written Task Order describing the necessary engineering, surveying,
geotechnical, and/or environmental services, guidance, opinions and advice to be provided. The
Task Order shall set forth in general terms the Professional’s recommendations to carry out the
work. Professional shall list the background and experience of Professional’s personnel to be
assigned to the project as requested by Town. The Task Order shall contain a fee schedule
setting forth the fees for the services of the various categories of personnel to be assigned to the
Town’s project.

In the event of a conflict between the terms of a Task Order and this Agreement, this Agreement
shall control.

2. ACCEPTANCE OF TASK ORDER.

The Town and the Professional contemplate certain discussions, negotiations and possible
changes to the Task Order submitted by the Professional. Upon a meeting of the minds,
Professional shall submit the final Task Order which shall set forth the agreement of the Parties.
If said Task Order is acceptable, the Town shall accept the same in writing. The Town and the
Professional agree that such written acceptance may be provided by electronic mail.
Professional’s fee schedule shall remain in effect during the term of this Agreement, unless
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modified by the Parties in writing. The Town shall provide Professional with a specific
Authorization to Proceed for each Task Order accepted by the Town.

3. TIME OF COMMENCEMENT AND COMPLETION.

This Agreement shall terminate on June 30, 2025, unless terminated sooner in accordance with
the terms of this Agreement. Professional shall commence and complete the work required by
this Agreement in accordance with the dates provided in the Task Order as agreed upon by the
Parties. Professional shall immediately notify the Town of any event or circumstance that may,
immediately or in the future, impede the proper and timely execution of any work so that
remedial action may be taken. Professional shall not begin any work pursuant to this Agreement
or a Task Order until written confirmation has been provided by the Town. If Professional has
not satisfactorily commenced or completed the work within the times specified, the Town may
declare such delay a material breach of contract and may pursue all available legal and equitable
remedies. Any changes to the schedule(s) provided in the Task Order must be agreed to in
writing by the Town and the Professional.

4. PAYMENT OF SERVICES.

Professional shall submit to the Town monthly invoices for the services performed during that
month, calculated based on the Task Order accepted by the Town. Town has the right to require
the Professional to produce for inspection all of Professional’s records, billing rates of personnel,
and charges for direct expenses for which cost-plus compensation is provided to verify the
accuracy of all invoices. Town shall pay Professional’s invoices within thirty (30) days of
receipt unless a bona fide dispute exists between Town and Professional concerning the accuracy
of said invoice or the services covered thereby. Adjustments to an invoice for billing errors may
extend the time for payment.

5. STANDARD OF CARE.

Professional shall be held to the same standard and shall exercise the same degree of care, skill,
and judgment in the performance of services for the Town as is ordinarily provided by a similar
professional under the same or similar circumstances at the time in Wake County, North
Carolina (the “Standard of Care”).

6. CONSULTANT AS CONSTRUCTION ADMINISTRATOR.

In the event the Town contracts with the Professional to provide construction administration
services the Professional shall be responsible for determining that each construction contractor
provides work to the quality level specified and in accordance with plans and specifications.

7. TIME AND COST ESTIMATES.
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Professional’s cost estimates and time estimates for construction, if required as part of a Task
Order, shall be made on the basis of current labor and material prices and the Professional’s
experience and qualifications. Professional’s estimates shall represent its best judgment as an
experienced and qualified professional familiar with water and sewer utility projects, or other
projects for which Professional is employed. Although Professional has no control over the
resources provided by construction contractors to meet contract schedules, Professional’s
estimates or forecast of schedules shall be made on the basis of its experience and qualifications
and shall represent Professional’s best judgment as an experienced and qualified professional
familiar with water and sewer utility projects.

8. INDEMNIFICATION.

To the extent permitted by law, the Professional agrees to indemnify, and hold-harmless the
Town of Apex, its elected and appointed officials, employees, agents, and volunteers against any
and all claims, demands, suits or losses, including all costs connected therewith, for any damages
which may be asserted, claimed or recovered against or from the Town of Apex its elected or
appointed officials, employees, agents, and volunteers by reason of personal injury, including
bodily injury or death and/or property damage, including loss of use thereof to the extent
resulting from the negligence of the Professional.

9. APPLICABILITY OF LAWS AND REGULATIONS.

The Professional shall adhere to all laws, ordinances, and regulations of the United States, the
State of North Carolina, the County of Wake, and the Town of Apex in the performance of the
services outlined in this contract and any attached specifications. The Parties agree that this
Agreement shall be governed and construed in accordance with the laws of the State of North
Carolina and all disputes hereunder shall be resolved in accordance with the laws of the State of
North Carolina.

10. E-VERIFY COMPLIANCE.

The Professional shall comply with the requirements of Article 2 of Chapter 64 of the North
Carolina General Statutes (E-Verify). Professional shall require all of the Professional’s
subcontractors to comply with the requirements of Article 2 of Chapter 64 of the North Carolina
General Statutes (E-Verify). '

11. QUALITY AND WORKMANSHIP.

All work shall be performed to the reasonable and good faith satisfaction of the Town. The work
shall not be considered complete nor applicable payments rendered until the Town is satisfied
with the services provided. Professional shall provide services in accordance with all applicable
federal, state and local law and in accordance with all governing agency regulations and shall be
held to the Standard of Care.
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12. INSURANCE.

The Professional shall maintain valid general liability insurance in the minimum amount of
$1,000,000, commercial automobile liability insurance in the minimum amount of $2,000,000,
and provide certificates of such insurance naming the Town of Apex as an additional insured by
endorsement to the policies. If the policy has a blanket additional insured provision, the
Professional’s insurance shall be primary and non-contributory to other insurance. Additionally,
the Professional shall maintain and show proof of workers’ compensation and employer’s
liability insurance in the minimum amount of $1,000,000; and shall show proof of professional
liability coverage in a minimum amount of $2,000,000. The Professional shall provide notice of
cancellation, non-renewal or material change in coverage to the Town of Apex within 10 days of
their receipt of notice from the insurance company.

All required certificates of insurance, endorsements, and blanket additional insured policy
provisions are attached and considered part of this document. Notwithstanding the foregoing,
neither the requirement of Professional to have sufficient insurance nor the requirement that
Town is named as an additional insured, shall constitute waiver of the Town’s governmental
immunity in any respect, under North Carolina law.

13. DEFAULT.

In the event of substantial failure by Professional to perform in accordance with the terms of this
Agreement, Town shall have the right to terminate Professional upon seven (7) days written
notice in which event Professional shall have neither the obligation nor the right to perform
further services under this Agreement.

14. TERMINATION FOR CONVENIENCE.

Town shall have the right to terminate this Agreement for the Town’s convenience upon thirty
(30) days written notice to Professional. Professional shall terminate performance of services on
a schedule acceptable to the Town. In the event of termination for convenience, the Town shall
pay Professional for all services satisfactorily performed.

-This Area Lefi Blank Intentionally-
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15. NOTICE.

Any formal notice, demand, or request required by or made in connection with this Agreement
shall be deemed properly made if delivered in writing or deposited in the United States mail,
postage prepaid, to the address specified below.

TO PROFESSIONAL: Kleinfelder, Inc.
Attn: Andrew Hadsell, PE
3200 Gateway Centre Boulevard, Suite 100
Morrisville, North Carolina 27560

TO TOWN: Town of Apex
Attention: Marty Stone, Assistant Town Manager
PO Box 250
Apex, NC 27502

16. DELAY BEYOND THE CONTROL OF THE PARTIES.

Neither Professional nor Town shall be in default of the provisions of this Agreement for delays
in performance due to forces beyond the control of the parties. “Forces beyond the control of the
parties” shall mean, but is not limited to, delay caused by fire, acts of God, flood, earthquakes,
storms, lightning, epidemic, war, riot, and/or civil disobedience.

17. NONWAIVER FOR BREACH.

No breach or non-performance of any term of this Agreement shall be deemed to be waived by
either party unless said breach or non-performance is waived in writing and signed by the parties.
No waiver of any breach or non-performance under this Agreement shall be deemed to constitute
a waiver of any subsequent breach or non-performance and for any such breach or non-
performance each party shall be relegated to such remedies as provided by law.

18. CONSTRUCTION.

Should any portion of this Agreement require judicial interpretation, it is agreed that the Court or
Tribunal construing the same shall not apply a presumption that the terms hereof shall be more
strictly construed against any one party by reason of the rule of construction that a document is
to be more strictly construed against the party who prepared the documents.

19. NO REPRESENTATIONS.

The parties hereby warrant that no representations about the nature or extent of any claims,
demands, damages, or rights that they have, or may have, against one another have been made to
them, or to anyone acting on their behalf, to induce them to execute this Agreement, and they
rely on no such representations; that they have fully read and understood this Agreement before
signing their names; and that they act voluntarily and with full advice of counsel.
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20. SEVERABILITY.

In the event for any reason that any provision or portion of this Agreement shall be found to be
void or invalid, then such provision or portion shall be deemed to be severable from the
remaining provisions or portions of this Agreement, and it shall not affect the validity of the
remaining portions, which portions shall be given full effect as if the void or invalid provision or
portion had not been included herein.

21. COUNTERPARTS.

This Agreement may be executed in two or more counterparts, each of which shall be deemed an
original, and all of which together shall constitute one instrument.

22. MODIFICATION.

This Agreement contains the full understanding of the parties. Any modifications or addendums
to this Agreement must be in writing and executed with the same formality as this Agreement.

23. BINDING EFFECT.
The terms of this Agreement shall be binding upon the parties' heirs, successors, and assigns.

24. ASSIGNMENT.

Professional shall not assign, sublet, or transfer any rights under or interest in (including, but
without limitation, monies that may become due or monies that are due) this Agreement without
the written consent of the Town. Nothing contained in this paragraph shall prevent Professional
from employing such independent consultants, associates, and sub-contractors as it may deem
appropriate to assist Professional in the performance of services rendered.

25. INDEPENDENT CONTRACTOR.

Professional is an independent contractor and shall undertake performance of the services
pursuant to the terms of this Agreement as an independent contractor. Professional shall be
wholly responsible for the methods, means and techniques of performance.

26. NON-APPROPRIATION.

Notwithstanding any other provisions of this Agreement, the parties agree that payments due
hereunder from the Town are from appropriations and monies from the Town Council and any
other governmental entities. In the event sufficient appropriations or monies are not made
available to the Town to pay the terms of this Agreement for any fiscal year, this Agreement shall
terminate immediately without further obligation of the Town.
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27. IRAN DIVESTMENT ACT

N.C.G.S. 147-86.60 prohibits the State of North Carolina, a North Carolina local government, or
any other political subdivision of the State of North Carolina from contracting with any entity
that is listed on the Final Divestment List created by the North Carolina State Treasurer pursuant
to N.C.G.S. 147-86.58. N.C.G.S. 147-86.59 further requires that contractors with the State, a
North Carolina local government, or any other political subdivision of the State of North
Carolina must not utilize any subcontractor found on the State Treasurer’s Final Divestment List.
As of the date of execution of this Agreement the Professional hereby certifies that the
Professional is not listed on the Final Divestment List created by the North Carolina State
Treasurer and that the Professional will not utilize any subcontractors found on the Final
Divestment List.

28. NO THIRD PARTY BENEFICIARIES

Nothing contained in this Agreement shall create a contractual relationship with or a cause of
action in favor of a third party against either the Town or Contractor.

In witness thereof, the contracting parties, by their authorized agents, affix their
signatures and seals this 5tk day of \) vl y . 2021.
7 - :

Professional Town of Apex
Name: L.IVI J/W HCAC‘)&”

Nameyof Pr f7ssiona1 (type or print) Catherine Crosby, Town Manager

By: / / f

V)
(Signature)
Title: Aﬂé’,a WZ&M?@W

Attest: W Attest:

(Secretary, if a corporation) Town Clerk
O pevrnt "

This instrument has been preaudited in the manner required by the Local Government Budget
and Fiscal Control Act.

Finance Director

Revision date 6/16/2021

- Page 119 -




STATE OF NORTH CAROLINA Contract Identification #

COUNTY OF WAKE MASTER AGREEMENT FOR
ON-CALL PROFESSIONAL SERVICES

THIS MASTER AGREEMENT FOR ON-CALL PROFESSIONAL SERVICES is entered into
this the day of , 2021, by and between, Mott Macdonald I&E, LLC , a
North Carolina Corporation with its principal business offices located at 7621 Purfoy Road,
Fuquay-Varina, NC 27526 (the “Professional”), and the Town of Apex, a municipal corporation
of the State of North Carolina, (the “Town”). Town and Professional may collectively be
referred to as “Parties” hereinafter.

WITNESSETH:

WHEREAS, Town is engaged in the development, planning, operation, and utilization of
infrastructure in the Town, including water and sewer utilities, water distribution and sanitary
sewer collection, wastewater treatment, stormwater control, and greenway facilities, which from
time to time require design, revision, engineering, evaluation, surveying, testing, and other
related projects; and

WHEREAS, the professional services of engineers, surveyors and others will from time
to time in the future be needed by the Town for the services as described above; and

WHEREAS, pursuant to N.C.G.S. 143-64.31, it is the public policy of the State of North
Carolina that municipalities announce all requirements for architectural, engineering, and
surveying services, and select firms qualified on the basis of demonstrated competence and
qualifications, and negotiate contracts for services at a fair and reasonable fee with the best
qualified firm; and

WHEREAS, Professional provides professional services of the nature required by the
Town and employs trained and experienced technical personnel possessing adequate knowledge,
skills, and experience to provide such professional services to the Town; and

WHEREAS, pursuant to N.C.G.S. 143-64.31 the Town announced to various competing
firms its need for on-call professional services of the nature described in this Agreement through
a “Request for Qualifications On-Call Professional Services” dated February 8, 2021, and the
Professional provided a proposal, titled Town of Apex 2021 On-Call RFQ and dated March 26,
2021, and is willing to serve as one of the Town’s professionals for the following service(s):
Traffic Signal Design and Timing Plans, on an on-call basis for each project authorized under
this Agreement.

WHEREAS, the Parties contemplate that the services of the Professional will be
performed in various stages in accordance with Task Orders submitted by the Professional
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followed by separate authorizations to be issued by the Town, and the Parties desire to set forth
the basic terms of their agreement in this Master Agreement for On-Call Professional Services
rather than in the separate authorizations issued by the Town; and

WHEREAS, the Parties agree that this Agreement is non-exclusive and does not require
or commit the Professional to being available to perform services until a Task Order is
submitted, and does not preclude the Town from hiring other vendors or professionals to perform
the same or similar work.

NOW THEREFORE, in consideration of the foregoing recitals, and the premises and
mutual covenants herein contained, the receipt and adequacy of which is hereby acknowledged,
the Parties, intending to be legally bound, hereto do contract and agree as follows:

1. REQUEST FOR TASK ORDER.

Professional is qualified and able and hereby agrees to provide the following specific on-call
services for the Town: Traffic Signal Design and Timing Plans. As the need for professional
services contemplated by this Agreement arise, the Town will request a Task Order for said
services from Professional which shall describe the scope of work, specifications, estimated
schedule and the Town’s requirements. If the Professional employs the qualified personnel that
meet the Town’s requirements to perform the requested services, Professional shall submit to the
Town within the time specified a written Task Order describing the necessary engineering,
surveying, geotechnical, and/or environmental services, guidance, opinions and advice to be
provided. The Task Order shall set forth in general terms the Professional’s recommendations to
carry out the work. Professional shall list the background and experience of Professional’s
personnel to be assigned to the project as requested by Town. The Task Order shall contain a fee
schedule setting forth the fees for the services of the various categories of personnel to be
assigned to the Town’s project.

In the event of a conflict between the terms of a Task Order and this Agreement, this Agreement
shall control.

2. ACCEPTANCE OF TASK ORDER.

The Town and the Professional contemplate certain discussions, negotiations and possible
changes to the Task Order submitted by the Professional. Upon a meeting of the minds,
Professional shall submit the final Task Order which shall set forth the agreement of the Parties.
If said Task Order is acceptable, the Town shall accept the same in writing. The Town and the
Professional agree that such written acceptance may be provided by electronic mail.
Professional’s fee schedule shall remain in effect during the term of this Agreement, unless
modified by the Parties in writing. The Town shall provide Professional with a specific
Authorization to Proceed for each Task Order accepted by the Town.
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3. TIME OF COMMENCEMENT AND COMPLETION.

This Agreement shall terminate on June 30, 2025, unless terminated sooner in accordance with
the terms of this Agreement. Professional shall commence and complete the work required by
this Agreement in accordance with the dates provided in the Task Order as agreed upon by the
Parties. Professional shall immediately notify the Town of any event or circumstance that may,
immediately or in the future, impede the proper and timely execution of any work so that
remedial action may be taken. Professional shall not begin any work pursuant to this Agreement
or a Task Order until written confirmation has been provided by the Town. If Professional has
not satisfactorily commenced or completed the work within the times specified, the Town may
declare such delay a material breach of contract and may pursue all available legal and equitable
remedies. Any changes to the schedule(s) provided in the Task Order must be agreed to in
writing by the Town and the Professional.

4. PAYMENT OF SERVICES.

Professional shall submit to the Town monthly invoices for the services performed during that
month, calculated based on the Task Order accepted by the Town. Town has the right to require
the Professional to produce for inspection all of Professional’s records, billing rates of personnel,
and charges for direct expenses for which cost-plus compensation is provided to verify the
accuracy of all invoices. Town shall pay Professional’s invoices within thirty (30) days of
receipt unless a bona fide dispute exists between Town and Professional concerning the accuracy
of said invoice or the services covered thereby. Adjustments to an invoice for billing errors may
extend the time for payment.

S. STANDARD OF CARE.

Professional shall be held to the same standard and shall exercise the same degree of care, skill,
and judgment in the performance of services for the Town as is ordinarily provided by a similar
professional under the same or similar circumstances at the time in Wake County, North
Carolina (the “Standard of Care”).

6. CONSULTANT AS CONSTRUCTION ADMINISTRATOR.

In the event the Town contracts with the Professional to provide construction administration
services the Professional shall be responsible for determining that each construction contractor
provides work to the quality level specified and in accordance with plans and specifications.

7. TIME AND COST ESTIMATES.

Professional’s cost estimates and time estimates for construction, if required as part of a Task
Order, shall be made on the basis of current labor and material prices and the Professional’s

experience and qualifications. Professional’s estimates shall represent its best judgment as an
experienced and qualified professional familiar with water and sewer utility projects, or other

Revision date 6/16/2021 - Page 122 -




projects for which Professional is employed. Although Professional has no control over the
resources provided by construction contractors to meet contract schedules, Professional’s
estimates or forecast of schedules shall be made on the basis of its experience and qualifications
and shall represent Professional’s best judgment as an experienced and qualified professional
familiar with water and sewer utility projects.

8. INDEMNIFICATION.

To the extent permitted by law, the Professional agrees to indemnify, and hold-harmless the
Town of Apex, its elected and appointed officials, employees, agents, and volunteers against any
and all claims, demands, suits or losses, including all costs connected therewith, for any damages
which may be asserted, claimed or recovered against or from the Town of Apex its elected or
appointed officials, employees, agents, and volunteers by reason of personal injury, including
bodily injury or death and/or property damage, including loss of use thereof to the extent
resulting from the negligence of the Professional.

9. APPLICABILITY OF LAWS AND REGULATIONS.

The Professional shall adhere to all laws, ordinances, and regulations of the United States, the
State of North Carolina, the County of Wake, and the Town of Apex in the performance of the
services outlined in this contract and any attached specifications. The Parties agree that this
Agreement shall be governed and construed in accordance with the laws of the State of North
Carolina and all disputes hereunder shall be resolved in accordance with the laws of the State of
North Carolina.

10. E-VERIFY COMPLIANCE.

The Professional shall comply with the requirements of Article 2 of Chapter 64 of the North
Carolina General Statutes (E-Verify). Professional shall require all of the Professional’s
subcontractors to comply with the requirements of Article 2 of Chapter 64 of the North Carolina
General Statutes (E-Verify).

11. QUALITY AND WORKMANSHIP.

All work shall be performed to the reasonable and good faith satisfaction of the Town. The work
shall not be considered complete nor applicable payments rendered until the Town is satisfied
with the services provided. Professional shall provide services in accordance with all applicable
federal, state and local law and in accordance with all governing agency regulations and shall be
held to the Standard of Care.
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12. INSURANCE.

The Professional shall maintain valid general liability insurance in the minimum amount of
$1,000,000, commercial automobile liability insurance in the minimum amount of $2,000,000,
and provide certificates of such insurance naming the Town of Apex as an additional insured by
endorsement to the policies. If the policy has a blanket additional insured provision, the
Professional’s insurance shall be primary and non-contributory to other insurance. Additionally,
the Professional shall maintain and show proof of workers’ compensation and employer’s
liability insurance in the minimum amount of $1,000,000; and shall show proof of professional
liability coverage in a minimum amount of $2,000,000. The Professional shall provide notice of
cancellation, non-renewal or material change in coverage to the Town of Apex within 10 days of
their receipt of notice from the insurance company.

All required certificates of insurance, endorsements, and blanket additional insured policy
provisions are attached and considered part of this document. Notwithstanding the foregoing,
neither the requirement of Professional to have sufficient insurance nor the requirement that
Town is named as an additional insured, shall constitute waiver of the Town’s governmental
immunity in any respect, under North Carolina law.

13. DEFAULT.

In the event of substantial failure by Professional to perform in accordance with the terms of this
Agreement, Town shall have the right to terminate Professional upon seven (7) days written
notice in which event Professional shall have neither the obligation nor the right to perform
further services under this Agreement.

14. TERMINATION FOR CONVENIENCE.

Town shall have the right to terminate this Agreement for the Town’s convenience upon thirty
(30) days written notice to Professional. Professional shall terminate performance of services on
a schedule acceptable to the Town. In the event of termination for convenience, the Town shall
pay Professional for all services satisfactorily performed.

-This Area Left Blank Intentionally-
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15. NOTICE.

Any formal notice, demand, or request required by or made in connection with this Agreement
shall be deemed properly made if delivered in writing or deposited in the United States mail,
postage prepaid, to the address specified below.

TO PROFESSIONAL: Mott MacDonald I&E, LLC
Attn: Rusty Thompson, PE, PTOE
7621 Purfoy Road
Fuquay-Varina, NC 27526

TO TOWN: Town of Apex
Attention: Marty Stone, Assistant Town Manager
PO Box 250
Apex, NC 27502

16. DELAY BEYOND THE CONTROL OF THE PARTIES.

Neither Professional nor Town shall be in default of the provisions of this Agreement for delays
in performance due to forces beyond the control of the parties. “Forces beyond the control of the
parties” shall mean, but is not limited to, delay caused by fire, acts of God, flood, earthquakes,
storms, lightning, epidemic, war, riot, and/or civil disobedience.

17. NONWAIVER FOR BREACH.

No breach or non-performance of any term of this Agreement shall be deemed to be waived by
either party unless said breach or non-performance is waived in writing and signed by the parties.
No waiver of any breach or non-performance under this Agreement shall be deemed to constitute
a waiver of any subsequent breach or non-performance and for any such breach or non-
performance each party shall be relegated to such remedies as provided by law.

18. CONSTRUCTION.

Should any portion of this Agreement require judicial interpretation, it is agreed that the Court or
Tribunal construing the same shall not apply a presumption that the terms hereof shall be more
strictly construed against any one party by reason of the rule of construction that a document is
to be more strictly construed against the party who prepared the documents.

19. NO REPRESENTATIONS.

The parties hereby warrant that no representations about the nature or extent of any claims,
demands, damages, or rights that they have, or may have, against one another have been made to
them, or to anyone acting on their behalf, to induce them to execute this Agreement, and they
rely on no such representations; that they have fully read and understood this Agreement before
signing their names; and that they act voluntarily and with full advice of counsel.
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20. SEVERABILITY.

In the event for any reason that any provision or portion of this Agreement shall be found to be
void or invalid, then such provision or portion shall be deemed to be severable from the
remaining provisions or portions of this Agreement, and it shall not affect the validity of the
remaining portions, which portions shall be given full effect as if the void or invalid provision or
portion had not been included herein.

21. COUNTERPARTS.

This Agreement may be executed in two or more counterparts, each of which shall be deemed an
original, and all of which together shall constitute one instrument.

22. MODIFICATION.

This Agreement contains the full understanding of the parties. Any modifications or addendums
to this Agreement must be in writing and executed with the same formality as this Agreement.

23. BINDING EFFECT.
The terms of this Agreement shall be binding upon the parties' heirs, successors, and assigns.
24. ASSIGNMENT.

Professional shall not assign, sublet, or transfer any rights under or interest in (including, but
without limitation, monies that may become due or monies that are due) this Agreement without
the written consent of the Town. Nothing contained in this paragraph shall prevent Professional
from employing such independent consultants, associates, and sub-contractors as it may deem
appropriate to assist Professional in the performance of services rendered.

25. INDEPENDENT CONTRACTOR.

Professional is an independent contractor and shall undertake performance of the services
pursuant to the terms of this Agreement as an independent contractor. Professional shall be
wholly responsible for the methods, means and techniques of performance.

26. NON-APPROPRIATION.

Notwithstanding any other provisions of this Agreement, the parties agree that payments due
hereunder from the Town are from appropriations and monies from the Town Council and any
other governmental entities. In the event sufficient appropriations or monies are not made
available to the Town to pay the terms of this Agreement for any fiscal year, this Agreement shall
terminate immediately without further obligation of the Town.
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27. IRAN DIVESTMENT ACT

N.C.G.S. 147-86.60 prohibits the State of North Carolina, a North Carolina local government, or
any other political subdivision of the State of North Carolina from contracting with any entity
that is listed on the Final Divestment List created by the North Carolina State Treasurer pursuant
to N.C.G.S. 147-86.58. N.C.G.S. 147-86.59 further requires that contractors with the State, a
North Carolina local government, or any other political subdivision of the State of North
Carolina must not utilize any subcontractor found on the State Treasurer’s Final Divestment List.
As of the date of execution of this Agreement the Professional hereby certifies that the
Professional is not listed on the Final Divestment List created by the North Carolina State
Treasurer and that the Professional will not utilize any subcontractors found on the Final
Divestment List.

28. NO THIRD PARTY BENEFICIARIES

Nothing contained in this Agreement shall create a contractual relationship with or a cause of
action in favor of a third party against either the Town or Contractor.

In witness thereof, the contracting parties, by their authorized agents, affix their
signatures and seals this day of ,2021.

Professional Town of Apex

Name: Glenda Gibson,PE

Name of Professional (type or print) Catherine Crosby, Town Manager

By: AJ(MQL é/\bfy—/

) (Signature)

Title:  Vice President

Attest: Attest:

(Secretary, if a corporation) Town Clerk

This instrument has been preaudited in the manner required by the Local Government Budget
and Fiscal Control Act.

Finance Director
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STATE OF NORTH CAROLINA Contract Identification #

COUNTY OF WAKE MASTER AGREEMENT FOR
ON-CALL PROFESSIONAL SERVICES

THIS MASTER AGREEMENT FOR ON-CALL PROFESSIONAL SERVICES is entered into
this the day of . 2021, by and between, WithersRavenel, Inc., a North
Carolina Corporation with its principal business offices located at 115 MacKenan Drive. Cary.
NC 27511 (the “Professional”), and the Town of Apex, a municipal corporation of the State of
North Carolina, (the “Town”). Town and Professional may collectively be referred to as
“Parties” hereinafter.

WITNESSETH:

WHEREAS, Town is engaged in the development, planning, operation, and utilization of
infrastructure in the Town, including water and sewer utilities, water distribution and sanitary
sewer collection, wastewater treatment, stormwater control, and greenway facilities, which from
time to time require design, revision, engineering, evaluation, surveying, testing, and other
related projects; and

WHEREAS, the professional services of engineers, surveyors and others will from time
to time in the future be needed by the Town for the services as described above; and

WHEREAS, pursuant to N.C.G.S. 143-64.31, it is the public policy of the State of North
Carolina that municipalities announce all requirements for architectural, engineering, and
surveying services, and select firms qualified on the basis of demonstrated competence and
qualifications, and negotiate contracts for services at a fair and reasonable fee with the best
qualified firm; and

WHEREAS, Professional provides professional services of the nature required by the
Town and employs trained and experienced technical personnel possessing adequate knowledge,
skills, and experience to provide such professional services to the Town; and

WHEREAS, pursuant to N.C.G.S. 143-64.31 the Town announced to various competing
firms its need for on-call professional services of the nature described in this Agreement through
a “Request for Qualifications On-Call Professional Services” dated February 8. 2021, and the
Professional provided a proposal, titled On-Call Professional Services, Town of Apex and dated
26 March 2021, and is willing to serve as one of the Town’s professionals for the following
service(s): Stormwater, Greenway Design. Surveying, Environmental. Geotech. and CMT on an
on-call basis for each project authorized under this Agreement.

WHEREAS, the Parties contemplate that the services of the Professional will be
performed in various stages in accordance with Task Orders submitted by the Professional

Revision date 6/16/2021
- Page 128 -




followed by separate authorizations to be issued by the Town, and the Parties desire to set forth
the basic terms of their agreement in this Master Agreement for On-Call Professional Services
rather than in the separate authorizations issued by the Town; and

WHEREAS, the Parties agree that this Agreement is non-exclusive and does not require
or commit the Professional to being available to perform services until a Task Order is
submitted, and does not preclude the Town from hiring other vendors or professionals to perform
the same or similar work.

NOW THEREFORE, in consideration of the foregoing recitals, and the premises and
mutual covenants herein contained, the receipt and adequacy of which is hereby acknowledged,
the Parties, intending to be legally bound, hereto do contract and agree as follows:

1. REQUEST FOR TASK ORDER.

Professional is qualified and able and hereby agrees to provide the following specific on-call
services for the Town: Stormwater. Greenway Design, Surveying. Environmental, Geotech. and
CMT. As the need for professional services contemplated by this Agreement arise, the Town
will request a Task Order for said services from Professional which shall describe the scope of
work, specifications, estimated schedule and the Town’s requirements. If the Professional
employs the qualified personnel that meet the Town’s requirements to perform the requested
services, Professional shall submit to the Town within the time specified a written Task Order
describing the necessary engineering, surveying, geotechnical, and/or environmental services,
guidance, opinions and advice to be provided. The Task Order shall set forth in general terms
the Professional’s recommendations to carry out the work. Professional shall list the background
and experience of Professional’s personnel to be assigned to the project as requested by Town.
The Task Order shall contain a fee schedule setting forth the fees for the services of the various
categories of personnel to be assigned to the Town’s project.

In the event of a conflict between the terms of a Task Order and this Agreement, this Agreement
shall control.

2. ACCEPTANCE OF TASK ORDER.

The Town and the Professional contemplate certain discussions, negotiations and possible
changes to the Task Order submitted by the Professional. Upon a meeting of the minds,
Professional shall submit the final Task Order which shall set forth the agreement of the Parties.
[f said Task Order is acceptable, the Town shall accept the same in writing. The Town and the
Professional agree that such written acceptance may be provided by electronic mail.
Professional’s fee schedule shall remain in effect during the term of this Agreement, unless
modified by the Parties in writing. The Town shall provide Professional with a specific
Authorization to Proceed for each Task Order accepted by the Town.
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3. TIME OF COMMENCEMENT AND COMPLETION.

This Agreement shall terminate on June 30, 2025, unless terminated sooner in accordance with
the terms of this Agreement. Professional shall commence and complete the work required by
this Agreement in accordance with the dates provided in the Task Order as agreed upon by the
Parties. Professional shall immediately notify the Town of any event or circumstance that may,
immediately or in the future, impede the proper and timely execution of any work so that
remedial action may be taken. Professional shall not begin any work pursuant to this Agreement
or a Task Order until written confirmation has been provided by the Town. If Professional has
not satisfactorily commenced or completed the work within the times specified, the Town may
declare such delay a material breach of contract and may pursue all available legal and equitable
remedies. Any changes to the schedule(s) provided in the Task Order must be agreed to in
writing by the Town and the Professional.

4. PAYMENT OF SERVICES.

Professional shall submit to the Town monthly invoices for the services performed during that
month, calculated based on the Task Order accepted by the Town. Town has the right to require
the Professional to produce for inspection all of Professional’s records, billing rates of personnel,
and charges for direct expenses for which cost-plus compensation is provided to verify the
accuracy of all invoices. Town shall pay Professional’s invoices within thirty (30) days of
receipt unless a bona fide dispute exists between Town and Professional concerning the accuracy
of said invoice or the services covered thereby. Adjustments to an invoice for billing errors may
extend the time for payment.

S. STANDARD OF CARE.

Professional shall be held to the same standard and shall exercise the same degree of care, skill,
and judgment in the performance of services for the Town as is ordinarily provided by a similar
professional under the same or similar circumstances at the time in Wake County, North
Carolina (the “Standard of Care™).

6. CONSULTANT AS CONSTRUCTION ADMINISTRATOR.

In the event the Town contracts with the Professional to provide construction administration
services the Professional shall be responsible for determining that each construction contractor
provides work to the quality level specified and in accordance with plans and specifications.

7. TIME AND COST ESTIMATES.

Professional’s cost estimates and time estimates for construction, if required as part of a Task
Order, shall be made on the basis of current labor and material prices and the Professional’s

experience and qualifications. Professional’s estimates shall represent its best judgment as an
experienced and qualified professional familiar with water and sewer utility projects, or other
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projects for which Professional is employed. Although Professional has no control over the
resources provided by construction contractors to meet contract schedules, Professional’s
estimates or forecast of schedules shall be made on the basis of its experience and qualifications
and shall represent Professional’s best judgment as an experienced and qualified professional
familiar with water and sewer utility projects.

8. INDEMNIFICATION.

To the extent permitted by law, the Professional agrees to indemnify, and hold-harmless the
Town of Apex, its elected and appointed officials, employees, agents, and volunteers against any
and all claims, demands, suits or losses, including all costs connected therewith, for any damages
which may be asserted, claimed or recovered against or from the Town of Apex its elected or
appointed officials, employees, agents, and volunteers by reason of personal injury, including
bodily injury or death and/or property damage, including loss of use thereof to the extent
resulting from the negligence of the Professional.

9. APPLICABILITY OF LAWS AND REGULATIONS.

The Professional shall adhere to all laws, ordinances, and regulations of the United States, the
State of North Carolina, the County of Wake, and the Town of Apex in the performance of the
services outlined in this contract and any attached specifications. The Parties agree that this
Agreement shall be governed and construed in accordance with the laws of the State of North
Carolina and all disputes hereunder shall be resolved in accordance with the laws of the State of
North Carolina.

10. E-VERIFY COMPLIANCE.

The Professional shall comply with the requirements of Article 2 of Chapter 64 of the North
Carolina General Statutes (E-Verify). Professional shall require all of the Professional’s
subcontractors to comply with the requirements of Article 2 of Chapter 64 of the North Carolina
General Statutes (E-Verify).

11. QUALITY AND WORKMANSHIP.

All work shall be performed to the reasonable and good faith satisfaction of the Town. The work
shall not be considered complete nor applicable payments rendered until the Town is satisfied
with the services provided. Professional shall provide services in accordance with all applicable
federal, state and local law and in accordance with all governing agency regulations and shall be
held to the Standard of Care.
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12. INSURANCE.

The Professional shall maintain valid general liability insurance in the minimum amount of
$1,000,000, commercial automobile liability insurance in the minimum amount of $2,000,000,
and provide certificates of such insurance naming the Town of Apex as an additional insured by
endorsement to the policies. If the policy has a blanket additional insured provision, the
Professional’s insurance shall be primary and non-contributory to other insurance. Additionally,
the Professional shall maintain and show proof of workers’ compensation and employer’s
liability insurance in the minimum amount of $1,000,000; and shall show proof of professional
liability coverage in a minimum amount of $2,000,000. The Professional shall provide notice of
cancellation, non-renewal or material change in coverage to the Town of Apex within 10 days of
their receipt of notice from the insurance company.

All required certificates of insurance, endorsements, and blanket additional insured policy
provisions are attached and considered part of this document. Notwithstanding the foregoing,
neither the requirement of Professional to have sufficient insurance nor the requirement that
Town is named as an additional insured, shall constitute waiver of the Town’s governmental
immunity in any respect, under North Carolina law.

13. DEFAULT.

In the event of substantial failure by Professional to perform in accordance with the terms of this
Agreement, Town shall have the right to terminate Professional upon seven (7) days written
notice in which event Professional shall have neither the obligation nor the right to perform
further services under this Agreement.

14. TERMINATION FOR CONVENIENCE.

Town shall have the right to terminate this Agreement for the Town’s convenience upon thirty
(30) days written notice to Professional. Professional shall terminate performance of services on
a schedule acceptable to the Town. In the event of termination for convenience, the Town shall
pay Professional for all services satisfactorily performed.

-This Area Left Blank Intentionally-
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15. NOTICE.

Any formal notice, demand, or request required by or made in connection with this Agreement
shall be deemed properly made if delivered in writing or deposited in the United States mail,
postage prepaid, to the address specified below.

TO PROFESSIONAL: WithersRavenel. Inc.
Attn: Glynn Fleming, PE. CFM
115 MacKenan Drive
Cary, NC 27511

TO TOWN: Town of Apex
Attention: Marty Stone, Assistant Town Manager
PO Box 250
Apex, NC 27502

16. DELAY BEYOND THE CONTROL OF THE PARTIES.

Neither Professional nor Town shall be in default of the provisions of this Agreement for delays
in performance due to forces beyond the control of the parties. “Forces beyond the control of the
parties” shall mean, but is not limited to, delay caused by fire, acts of God, flood, earthquakes,
storms, lightning, epidemic, war, riot, and/or civil disobedience.

17. NONWAIVER FOR BREACH.

No breach or non-performance of any term of this Agreement shall be deemed to be waived by
either party unless said breach or non-performance is waived in writing and signed by the parties.
No waiver of any breach or non-performance under this Agreement shall be deemed to constitute
a waiver of any subsequent breach or non-performance and for any such breach or non-
performance each party shall be relegated to such remedies as provided by law.

18. CONSTRUCTION.

Should any portion of this Agreement require judicial interpretation, it is agreed that the Court or
Tribunal construing the same shall not apply a presumption that the terms hereof shall be more
strictly construed against any one party by reason of the rule of construction that a document is
to be more strictly construed against the party who prepared the documents.

19. NO REPRESENTATIONS.

The parties hereby warrant that no representations about the nature or extent of any claims,
demands, damages, or rights that they have, or may have, against one another have been made to
them, or to anyone acting on their behalf, to induce them to execute this Agreement, and they
rely on no such representations; that they have fully read and understood this Agreement before
signing their names; and that they act voluntarily and with full advice of counsel.
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20. SEVERABILITY.

In the event for any reason that any provision or portion of this Agreement shall be found to be
void or invalid, then such provision or portion shall be deemed to be severable from the
remaining provisions or portions of this Agreement, and it shall not affect the validity of the
remaining portions, which portions shall be given full effect as if the void or invalid provision or
portion had not been included herein.

21. COUNTERPARTS.

This Agreement may be executed in two or more counterparts, each of which shall be deemed an
original, and all of which together shall constitute one instrument.

22. MODIFICATION.

This Agreement contains the full understanding of the parties. Any modifications or addendums
to this Agreement must be in writing and executed with the same formality as this Agreement.

23. BINDING EFFECT.
The terms of this Agreement shall be binding upon the parties' heirs, successors, and assigns.
24. ASSIGNMENT.

Professional shall not assign, sublet, or transfer any rights under or interest in (including, but
without limitation, monies that may become due or monies that are due) this Agreement without
the written consent of the Town. Nothing contained in this paragraph shall prevent Professional
from employing such independent consultants, associates, and sub-contractors as it may deem
appropriate to assist Professional in the performance of services rendered.

25. INDEPENDENT CONTRACTOR.

Professional is an independent contractor and shall undertake performance of the services
pursuant to the terms of this Agreement as an independent contractor. Professional shall be
wholly responsible for the methods, means and techniques of performance.

26. NON-APPROPRIATION.

Notwithstanding any other provisions of this Agreement, the parties agree that payments due
hereunder from the Town are from appropriations and monies from the Town Council and any
other governmental entities. In the event sufficient appropriations or monies are not made
available to the Town to pay the terms of this Agreement for any fiscal year, this Agreement shall
terminate immediately without further obligation of the Town.
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27. IRAN DIVESTMENT ACT

N.C.G.S. 147-86.60 prohibits the State of North Carolina, a North Carolina local government, or
any other political subdivision of the State of North Carolina from contracting with any entity
that is listed on the Final Divestment List created by the North Carolina State Treasurer pursuant
to N.C.G.S. 147-86.58. N.C.G.S. 147-86.59 further requires that contractors with the State, a
North Carolina local government, or any other political subdivision of the State of North
Carolina must not utilize any subcontractor found on the State Treasurer’s Final Divestment List.
As of the date of execution of this Agreement the Professional hereby certifies that the
Professional is not listed on the Final Divestment List created by the North Carolina State
Treasurer and that the Professional will not utilize any subcontractors found on the Final
Divestment List.

28. NO THIRD PARTY BENEFICIARIES

Nothing contained in this Agreement shall create a contractual relationship with or a cause of
action in favor of a third party against either the Town or Contractor.

In witness thereof, the contracting parties, by their authorized agents, affix their
signatures and seals this day of ,2021.

Professional Town of Apex

Name: ORNBS E. CANFIELD

Name of Professipmal (type or print) Catherine Crosby, Town Manager

Title: PRes»m!\h;

Attest: Q‘ @/\/8\“ FL/ Attest:

(Secretary, if a corporaffon) Town Clerk

This instrument has been preaudited in the manner required by the Local Government Budget
and Fiscal Control Act.

Finance Director
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STATE OF NORTH CAROLINA Contract Identification #

COUNTY OF WAKE MASTER AGREEMENT FOR
ON-CALL PROFESSIONAL SERVICES

THIS MASTER AGREEMENT FOR ON-CALL PROFESSIONAL SERVICES is entered into

this the day of , 2021, by and between,_Brown and Caldwell, Inc.  ,a

North Carolina Corporation with its principal business offices located at 5430 Wade Park Blvd, Ste 200, Raleigh, NC 27607
(the “Professional”), and the Town of Apex, a municipal corporation of the State of North

Carolina, (the “Town”). Town and Professional may collectively be referred to as “Parties”

hereinafter.

WITNESSETH:

WHEREAS, Town is engaged in the development, planning, operation, and utilization of
infrastructure in the Town, including water and sewer utilities, water distribution and sanitary
sewer collection, wastewater treatment, stormwater control, and greenway facilities, which from
time to time require design, revision, engineering, evaluation, surveying, testing, and other
related projects; and

WHEREAS, the professional services of engineers, surveyors and others will from time
to time in the future be needed by the Town for the services as described above; and

WHEREAS, pursuant to N.C.G.S. 143-64.31, it is the public policy of the State of North
Carolina that municipalities announce all requirements for architectural, engineering, and
surveying services, and select firms qualified on the basis of demonstrated competence and
qualifications, and negotiate contracts for services at a fair and reasonable fee with the best
qualified firm; and

WHEREAS, Professional provides professional services of the nature required by the
Town and employs trained and experienced technical personnel possessing adequate knowledge,
skills, and experience to provide such professional services to the Town; and

WHEREAS, pursuant to N.C.G.S. 143-64.31 the Town announced to various competing
firms its need for on-call professional services of the nature described in this Agreement through
a “Request for Qualifications On-Call Professional Services” dated February 8, 2021, and the
Professional provided a proposal, titled On-Call Professional Services and dated March 26
2021, and is willing to serve as one of the Town’s professionals for the following service(s):
Stormwater, on an on-call basis for each project authorized under this Agreement.

WHEREAS, the Parties contemplate that the services of the Professional will be
performed in various stages in accordance with Task Orders submitted by the Professional
followed by separate authorizations to be issued by the Town, and the Parties desire to set forth
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the basic terms of their agreement in this Master Agreement for On-Call Professional Services
rather than in the separate authorizations issued by the Town; and

WHEREAS, the Parties agree that this Agreement is non-exclusive and does not require
or commit the Professional to being available to perform services until a Task Order is
submitted, and does not preclude the Town from hiring other vendors or professionals to perform
the same or similar work.

NOW THEREFORE, in consideration of the foregoing recitals, and the premises and
mutual covenants herein contained, the receipt and adequacy of which is hereby acknowledged,
the Parties, intending to be legally bound, hereto do contract and agree as follows:

1. REQUEST FOR TASK ORDER.

Professional is qualified and able and hereby agrees to provide the following specific on-call
services for the Town: Stormwater. As the need for professional services contemplated by this
Agreement arise, the Town will request a Task Order for said services from Professional which
shall describe the scope of work, specifications, estimated schedule and the Town’s
requirements. If the Professional employs the qualified personnel that meet the Town’s
requirements to perform the requested services, Professional shall submit to the Town within the
time specified a written Task Order describing the necessary engineering, surveying,
geotechnical, and/or environmental services, guidance, opinions and advice to be provided. The
Task Order shall set forth in general terms the Professional’s recommendations to carry out the
work. Professional shall list the background and experience of Professional’s personnel to be
assigned to the project as requested by Town. The Task Order shall contain a fee schedule
setting forth the fees for the services of the various categories of personnel to be assigned to the
Town’s project.

In the event of a conflict between the terms of a Task Order and this Agreement, this Agreement
shall control.

2. ACCEPTANCE OF TASK ORDER.

The Town and the Professional contemplate certain discussions, negotiations and possible
changes to the Task Order submitted by the Professional. Upon a meeting of the minds,
Professional shall submit the final Task Order which shall set forth the agreement of the Parties.
If said Task Order is acceptable, the Town shall accept the same in writing. The Town and the
Professional agree that such written acceptance may be provided by electronic mail.
Professional’s fee schedule shall remain in effect during the term of this Agreement, unless
modified by the Parties in writing. The Town shall provide Professional with a specific
Authorization to Proceed for each Task Order accepted by the Town.
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3. TIME OF COMMENCEMENT AND COMPLETION.

This Agreement shall terminate on June 30, 2025, unless terminated sooner in accordance with
the terms of this Agreement. Professional shall commence and complete the work required by
this Agreement in accordance with the dates provided in the Task Order as agreed upon by the
Parties. Professional shall immediately notify the Town of any event or circumstance that may,
immediately or in the future, impede the proper and timely execution of any work so that
remedial action may be taken. Professional shall not begin any work pursuant to this Agreement
or a Task Order until written confirmation has been provided by the Town. If Professional has
not satisfactorily commenced or completed the work within the times specified, the Town may
declare such delay a material breach of contract and may pursue all available legal and equitable
remedies. Any changes to the schedule(s) provided in the Task Order must be agreed to in
writing by the Town and the Professional.

4. PAYMENT OF SERVICES.

Professional shall submit to the Town monthly invoices for the services performed during that
month, calculated based on the Task Order accepted by the Town. Town has the right to require
the Professional to produce for inspection all of Professional’s records, billing rates of personnel,
and charges for direct expenses for which cost-plus compensation is provided to verify the
accuracy of all invoices. Town shall pay Professional’s invoices within thirty (30) days of
receipt unless a bona fide dispute exists between Town and Professional concerning the accuracy
of said invoice or the services covered thereby. Adjustments to an invoice for billing errors may
extend the time for payment.

5. STANDARD OF CARE.

Professional shall be held to the same standard and shall exercise the same degree of care, skill,
and judgment in the performance of services for the Town as is ordinarily provided by a similar
professional under the same or similar circumstances at the time in Wake County, North
Carolina (the “Standard of Care”).

6. CONSULTANT AS CONSTRUCTION ADMINISTRATOR.

In the event the Town contracts with the Professional to provide construction administration
services the Professional shall be responsible for determining that each construction contractor
provides work to the quality level specified and in accordance with plans and specifications.

7. TIME AND COST ESTIMATES.

Professional’s cost estimates and time estimates for construction, if required as part of a Task
Order, shall be made on the basis of current labor and material prices and the Professional’s

experience and qualifications. Professional’s estimates shall represent its best judgment as an
experienced and qualified professional familiar with water and sewer utility projects, or other
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projects for which Professional is employed. Although Professional has no control over the
resources provided by construction contractors to meet contract schedules, Professional’s
estimates or forecast of schedules shall be made on the basis of its experience and qualifications
and shall represent Professional’s best judgment as an experienced and qualified professional
familiar with water and sewer utility projects.

8. INDEMNIFICATION.

To the extent permitted by law, the Professional agrees to indemnify, and hold-harmless the
Town of Apex, its elected and appointed officials, employees, agents, and volunteers against any
and all claims, demands, suits or losses, including all costs connected therewith, for any damages
which may be asserted, claimed or recovered against or from the Town of Apex its elected or
appointed officials, employees, agents, and volunteers by reason of personal injury, including
bodily injury or death and/or property damage, including loss of use thereof to the extent
resulting from the negligence of the Professional.

9. APPLICABILITY OF LAWS AND REGULATIONS.

The Professional shall adhere to all laws, ordinances, and regulations of the United States, the
State of North Carolina, the County of Wake, and the Town of Apex in the performance of the
services outlined in this contract and any attached specifications. The Parties agree that this
Agreement shall be governed and construed in accordance with the laws of the State of North
Carolina and all disputes hereunder shall be resolved in accordance with the laws of the State of
North Carolina.

10. E-VERIFY COMPLIANCE.

The Professional shall comply with the requirements of Article 2 of Chapter 64 of the North
Carolina General Statutes (E-Verify). Professional shall require all of the Professional’s
subcontractors to comply with the requirements of Article 2 of Chapter 64 of the North Carolina
General Statutes (E-Verify).

11. QUALITY AND WORKMANSHIP.

All work shall be performed to the reasonable and good faith satisfaction of the Town. The work
shall not be considered complete nor applicable payments rendered until the Town is satisfied
with the services provided. Professional shall provide services in accordance with all applicable
federal, state and local law and in accordance with all governing agency regulations and shall be
held to the Standard of Care.
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12. INSURANCE.

The Professional shall maintain valid general liability insurance in the minimum amount of
$1,000,000, commercial automobile liability insurance in the minimum amount of $2,000,000,
and provide certificates of such insurance naming the Town of Apex as an additional insured by
endorsement to the policies. If the policy has a blanket additional insured provision, the
Professional’s insurance shall be primary and non-contributory to other insurance. Additionally,
the Professional shall maintain and show proof of workers’ compensation and employer’s
liability insurance in the minimum amount of $1,000,000; and shall show proof of professional
liability coverage in a minimum amount of $2,000,000. The Professional shall provide notice of
cancellation, non-renewal or material change in coverage to the Town of Apex within 10 days of
their receipt of notice from the insurance company.

All required certificates of insurance, endorsements, and blanket additional insured policy
provisions are attached and considered part of this document. Notwithstanding the foregoing,
neither the requirement of Professional to have sufficient insurance nor the requirement that
Town is named as an additional insured, shall constitute waiver of the Town’s governmental
immunity in any respect, under North Carolina law.

13. DEFAULT.

In the event of substantial failure by Professional to perform in accordance with the terms of this
Agreement, Town shall have the right to terminate Professional upon seven (7) days written
notice in which event Professional shall have neither the obligation nor the right to perform
further services under this Agreement.

14. TERMINATION FOR CONVENIENCE.

Town shall have the right to terminate this Agreement for the Town’s convenience upon thirty
(30) days written notice to Professional. Professional shall terminate performance of services on
a schedule acceptable to the Town. In the event of termination for convenience, the Town shall
pay Professional for all services satisfactorily performed.

-This Area Left Blank Intentionally-
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15. NOTICE.

Any formal notice, demand, or request required by or made in connection with this Agreement
shall be deemed properly made if delivered in writing or deposited in the United States mail,
postage prepaid, to the address specified below.

TO PROFESSIONAL: Brown and Caldwell
Attn: Stephanie Hanses
5430 Wade Park Blvd, Suite 200
Raleigh, NC 27607

TO TOWN: Town of Apex
Attention: Marty Stone, Assistant Town Manager
PO Box 250
Apex, NC 27502

16. DELAY BEYOND THE CONTROL OF THE PARTIES.

Neither Professional nor Town shall be in default of the provisions of this Agreement for delays
in performance due to forces beyond the control of the parties. “Forces beyond the control of the
parties” shall mean, but is not limited to, delay caused by fire, acts of God, flood, earthquakes,
storms, lightning, epidemic, war, riot, and/or civil disobedience.

17. NONWAIVER FOR BREACH.

No breach or non-performance of any term of this Agreement shall be deemed to be waived by
either party unless said breach or non-performance is waived in writing and signed by the parties.
No waiver of any breach or non-performance under this Agreement shall be deemed to constitute
a waiver of any subsequent breach or non-performance and for any such breach or non-
performance each party shall be relegated to such remedies as provided by law.

18. CONSTRUCTION.

Should any portion of this Agreement require judicial interpretation, it is agreed that the Court or
Tribunal construing the same shall not apply a presumption that the terms hereof shall be more
strictly construed against any one party by reason of the rule of construction that a document is
to be more strictly construed against the party who prepared the documents.

19. NO REPRESENTATIONS.

The parties hereby warrant that no representations about the nature or extent of any claims,
demands, damages, or rights that they have, or may have, against one another have been made to
them, or to anyone acting on their behalf, to induce them to execute this Agreement, and they
rely on no such representations; that they have fully read and understood this Agreement before
signing their names; and that they act voluntarily and with full advice of counsel.
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20. SEVERABILITY.

In the event for any reason that any provision or portion of this Agreement shall be found to be
void or invalid, then such provision or portion shall be deemed to be severable from the
remaining provisions or portions of this Agreement, and it shall not affect the validity of the
remaining portions, which portions shall be given full effect as if the void or invalid provision or
portion had not been included herein.

21. COUNTERPARTS.

This Agreement may be executed in two or more counterparts, each of which shall be deemed an
original, and all of which together shall constitute one instrument.

22. MODIFICATION.

This Agreement contains the full understanding of the parties. Any modifications or addendums
to this Agreement must be in writing and executed with the same formality as this Agreement.

23. BINDING EFFECT.
The terms of this Agreement shall be binding upon the parties' heirs, successors, and assigns.
24. ASSIGNMENT.

Professional shall not assign, sublet, or transfer any rights under or interest in (including, but
without limitation, monies that may become due or monies that are due) this Agreement without
the written consent of the Town. Nothing contained in this paragraph shall prevent Professional
from employing such independent consultants, associates, and sub-contractors as it may deem
appropriate to assist Professional in the performance of services rendered.

25. INDEPENDENT CONTRACTOR.

Professional is an independent contractor and shall undertake performance of the services
pursuant to the terms of this Agreement as an independent contractor. Professional shall be
wholly responsible for the methods, means and techniques of performance.

26. NON-APPROPRIATION.

Notwithstanding any other provisions of this Agreement, the parties agree that payments due
hereunder from the Town are from appropriations and monies from the Town Council and any
other governmental entities. In the event sufficient appropriations or monies are not made
available to the Town to pay the terms of this Agreement for any fiscal year, this Agreement shall
terminate immediately without further obligation of the Town.
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27. IRAN DIVESTMENT ACT

N.C.G.S. 147-86.60 prohibits the State of North Carolina, a North Carolina local government, or
any other political subdivision of the State of North Carolina from contracting with any entity
that is listed on the Final Divestment List created by the North Carolina State Treasurer pursuant
to N.C.G.S. 147-86.58. N.C.G.S. 147-86.59 further requires that contractors with the State, a
North Carolina local government, or any other political subdivision of the State of North
Carolina must not utilize any subcontractor found on the State Treasurer’s Final Divestment List.
As of the date of execution of this Agreement the Professional hereby certifies that the
Professional is not listed on the Final Divestment List created by the North Carolina State
Treasurer and that the Professional will not utilize any subcontractors found on the Final
Divestment List.

28. NO THIRD PARTY BENEFICIARIES

Nothing contained in this Agreement shall create a contractual relationship with or a cause of
action in favor of a third party against either the Town or Contractor.

In witness thereof, the contracting parties, by their authorized agents, affix their
signatures and seals this day of ,2021.

Professional Town of Apex

Name:__ Richard Stahr

Name of Professional (type or print) Catherine Crosby, Town Manager
/]
By: Zt r//{/—v»Q p \%z/{{r
(Signature)

Title: Senior Vice President

Attest: /{/{ // 4‘ é/ / V,,,// :al Attest:

(Secretary, if a corporation) Robert D. Goodson Town Clerk

This instrument has been preaudited in the manner required by the Local Government Budget
and Fiscal Control Act.

Finance Director
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STATE OF NORTH CAROLINA Contract Identification #

COUNTY OF WAKE MASTER AGREEMENT FOR
ON-CALL PROFESSIONAL SERVICES

THIS MASTER AGREEMENT FOR ON-CALL PROFESSIONAL SERVICES is entered into
this the day of , 2021, by and between, RS&H Architects-Engineers-
Planners, Inc., a North Carolina Corporation with its principal business offices located at 8521
Six Forks Road, Suite 400, Raleigh, North Carolina 27615 (the “Professional”), and the Town of
Apex, a municipal corporation of the State of North Carolina, (the “Town”). Town and
Professional may collectively be referred to as “Parties” hereinafter.

WITNESSETH:

WHEREAS, Town is engaged in the development, planning, operation, and utilization of
infrastructure in the Town, including water and sewer utilities, water distribution and sanitary
sewer collection, wastewater treatment, stormwater control, and greenway facilities, which from
time to time require design, revision, engineering, evaluation, surveying, testing, and other
related projects; and

WHEREAS, the professional services of engineers, surveyors and others will from time
to time in the future be needed by the Town for the services as described above; and

WHEREAS, pursuant to N.C.G.S. 143-64.31, it is the public policy of the State of North
Carolina that municipalities announce all requirements for architectural, engineering, and
surveying services, and select firms qualified on the basis of demonstrated competence and
qualifications, and negotiate contracts for services at a fair and reasonable fee with the best
qualified firm; and

WHEREAS, Professional provides professional services of the nature required by the
Town and employs trained and experienced technical personnel possessing adequate knowledge,
skills, and experience to provide such professional services to the Town; and

WHEREAS, pursuant to N.C.G.S. 143-64.31 the Town announced to various competing
firms its need for on-call professional services of the nature described in this Agreement through
a “Request for Qualifications On-Call Professional Services” dated February 8, 2021, and the
Professional provided a proposal, titled Town of Apex On-Call Professional Services and dated
March 26, 2021, and is willing to serve as one of the Town’s professionals for the following
service(s): Roadway Planning and Design, Traffic Forecast and Analysis, Traffic Signal Design
and Timing Plans, on an on-call basis for each project authorized under this Agreement.

WHEREAS, the Parties contemplate that the services of the Professional will be
performed in various stages in accordance with Task Orders submitted by the Professional
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followed by separate authorizations to be issued by the Town, and the Parties desire to set forth
the basic terms of their agreement in this Master Agreement for On-Call Professional Services
rather than in the separate authorizations issued by the Town; and

WHEREAS, the Parties agree that this Agreement is non-exclusive and does not require
or commit the Professional to being available to perform services until a Task Order is
submitted, and does not preclude the Town from hiring other vendors or professionals to perform
the same or similar work.

NOW THEREFORE, in consideration of the foregoing recitals, and the premises and
mutual covenants herein contained, the receipt and adequacy of which is hereby acknowledged,
the Parties, intending to be legally bound, hereto do contract and agree as follows:

1. REQUEST FOR TASK ORDER.

Professional is qualified and able and hereby agrees to provide the following specific on-call
services for the Town: Roadway Planning and Design, Traffic Forecast and Analysis, Traffic
Signal Design and Timing Plans. As the need for professional services contemplated by this
Agreement arise, the Town will request a Task Order for said services from Professional which
shall describe the scope of work, specifications, estimated schedule and the Town’s
requirements. If the Professional employs the qualified personnel that meet the Town’s
requirements to perform the requested services, Professional shall submit to the Town within the
time specified a written Task Order describing the necessary engineering, surveying,
geotechnical, and/or environmental services, guidance, opinions and advice to be provided. The
Task Order shall set forth in general terms the Professional’s recommendations to carry out the
work. Professional shall list the background and experience of Professional’s personnel to be
assigned to the project as requested by Town. The Task Order shall contain a fee schedule
setting forth the fees for the services of the various categories of personnel to be assigned to the
Town’s project.

In the event of a conflict between the terms of a Task Order and this Agreement, this Agreement
shall control.

2. ACCEPTANCE OF TASK ORDER.

The Town and the Professional contemplate certain discussions, negotiations and possible
changes to the Task Order submitted by the Professional. Upon a meeting of the minds,
Professional shall submit the final Task Order which shall set forth the agreement of the Parties.
If said Task Order is acceptable, the Town shall accept the same in writing. The Town and the
Professional agree that such written acceptance may be provided by electronic mail.
Professional’s fee schedule shall remain in effect during the term of this Agreement, unless
modified by the Parties in writing. The Town shall provide Professional with a specific
Authorization to Proceed for each Task Order accepted by the Town.
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3. TIME OF COMMENCEMENT AND COMPLETION.

This Agreement shall terminate on June 30, 2025, unless terminated sooner in accordance with
the terms of this Agreement. Professional shall commence and complete the work required by
this Agreement in accordance with the dates provided in the Task Order as agreed upon by the
Parties. Professional shall immediately notify the Town of any event or circumstance that may,
immediately or in the future, impede the proper and timely execution of any work so that
remedial action may be taken. Professional shall not begin any work pursuant to this Agreement
or a Task Order until written confirmation has been provided by the Town. If Professional has
not satisfactorily commenced or completed the work within the times specified, the Town may
declare such delay a material breach of contract and may pursue all available legal and equitable
remedies. Any changes to the schedule(s) provided in the Task Order must be agreed to in
writing by the Town and the Professional.

4. PAYMENT OF SERVICES.

Professional shall submit to the Town monthly invoices for the services performed during that
month, calculated based on the Task Order accepted by the Town. Town has the right to require
the Professional to produce for inspection all of Professional’s records, billing rates of personnel,
and charges for direct expenses for which cost-plus compensation is provided to verify the
accuracy of all invoices. Town shall pay Professional’s invoices within thirty (30) days of
receipt unless a bona fide dispute exists between Town and Professional concerning the accuracy
of said invoice or the services covered thereby. Adjustments to an invoice for billing errors may
extend the time for payment.

S. STANDARD OF CARE.

Professional shall be held to the same standard and shall exercise the same degree of care, skill,
and judgment in the performance of services for the Town as is ordinarily provided by a similar
professional under the same or similar circumstances at the time in Wake County, North
Carolina (the “Standard of Care”).

6. CONSULTANT AS CONSTRUCTION ADMINISTRATOR.

In the event the Town contracts with the Professional to provide construction administration
services the Professional shall be responsible for determining that each construction contractor
provides work to the quality level specified and in accordance with plans and specifications.

7. TIME AND COST ESTIMATES.

Professional’s cost estimates and time estimates for construction, if required as part of a Task
Order, shall be made on the basis of current labor and material prices and the Professional’s

experience and qualifications. Professional’s estimates shall represent its best judgment as an
experienced and qualified professional familiar with water and sewer utility projects, or other
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projects for which Professional is employed. Although Professional has no control over the
resources provided by construction contractors to meet contract schedules, Professional’s
estimates or forecast of schedules shall be made on the basis of its experience and qualifications
and shall represent Professional’s best judgment as an experienced and qualified professional
familiar with water and sewer utility projects.

8. INDEMNIFICATION.

To the extent permitted by law, the Professional agrees to indemnify, and hold-harmless the
Town of Apex, its elected and appointed officials, employees, agents, and volunteers against any
and all claims, demands, suits or losses, including all costs connected therewith, for any damages
which may be asserted, claimed or recovered against or from the Town of Apex its elected or
appointed officials, employees, agents, and volunteers by reason of personal injury, including
bodily injury or death and/or property damage, including loss of use thereof to the extent
resulting from the negligence of the Professional.

9. APPLICABILITY OF LAWS AND REGULATIONS.

The Professional shall adhere to all laws, ordinances, and regulations of the United States, the
State of North Carolina, the County of Wake, and the Town of Apex in the performance of the
services outlined in this contract and any attached specifications. The Parties agree that this
Agreement shall be governed and construed in accordance with the laws of the State of North
Carolina and all disputes hereunder shall be resolved in accordance with the laws of the State of
North Carolina.

10. E-VERIFY COMPLIANCE.

The Professional shall comply with the requirements of Article 2 of Chapter 64 of the North
Carolina General Statutes (E-Verify). Professional shall require all of the Professional’s
subcontractors to comply with the requirements of Article 2 of Chapter 64 of the North Carolina
General Statutes (E-Verify).

11. QUALITY AND WORKMANSHIP.

All work shall be performed to the reasonable and good faith satisfaction of the Town. The work
shall not be considered complete nor applicable payments rendered until the Town is satisfied
with the services provided. Professional shall provide services in accordance with all applicable
federal, state and local law and in accordance with all governing agency regulations and shall be
held to the Standard of Care.
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12. INSURANCE.

The Professional shall maintain valid general liability insurance in the minimum amount of
$1,000,000, commercial automobile liability insurance in the minimum amount of $2,000,000,
and provide certificates of such insurance naming the Town of Apex as an additional insured by
endorsement to the policies. If the policy has a blanket additional insured provision, the
Professional’s insurance shall be primary and non-contributory to other insurance. Additionally,
the Professional shall maintain and show proof of workers” compensation and employer’s
liability insurance in the minimum amount of $1,000,000; and shall show proof of professional
liability coverage in a minimum amount of $2,000,000. The Professional shall provide notice of
cancellation, non-renewal or material change in coverage to the Town of Apex within 10 days of
their receipt of notice from the insurance company.

All required certificates of insurance, endorsements, and blanket additional insured policy
provisions are attached and considered part of this document. Notwithstanding the foregoing,
neither the requirement of Professional to have sufficient insurance nor the requirement that
Town is named as an additional insured, shall constitute waiver of the Town’s governmental
immunity in any respect, under North Carolina law.

13. DEFAULT.

In the event of substantial failure by Professional to perform in accordance with the terms of this
Agreement, Town shall have the right to terminate Professional upon seven (7) days written
notice in which event Professional shall have neither the obligation nor the right to perform
further services under this Agreement.

14. TERMINATION FOR CONVENIENCE.

Town shall have the right to terminate this Agreement for the Town’s convenience upon thirty
(30) days written notice to Professional. Professional shall terminate performance of services on
a schedule acceptable to the Town. In the event of termination for convenience, the Town shall
pay Professional for all services satisfactorily performed.

-This Area Left Blank Intentionally-
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15. NOTICE.

Any formal notice, demand, or request required by or made in connection with this Agreement
shall be deemed properly made if delivered in writing or deposited in the United States mail,
postage prepaid, to the address specified below.

TO PROFESSIONAL: RS&H Architects-Engineers-Planners, Inc.
Attn: Kenneth J. Herring
1520 South Boulevard, Suite 200
Charlotte, North Carolina 28203

TO TOWN: Town of Apex
Attention: Marty Stone, Assistant Town Manager
PO Box 250
Apex, NC 27502

16. DELAY BEYOND THE CONTROL OF THE PARTIES.

Neither Professional nor Town shall be in default of the provisions of this Agreement for delays
in performance due to forces beyond the control of the parties. “Forces beyond the control of the
parties” shall mean, but is not limited to, delay caused by fire, acts of God, flood, earthquakes,
storms, lightning, epidemic, war, riot, and/or civil disobedience.

17. NONWAIVER FOR BREACH.

No breach or non-performance of any term of this Agreement shall be deemed to be waived by
either party unless said breach or non-performance is waived in writing and signed by the parties.
No waiver of any breach or non-performance under this Agreement shall be deemed to constitute
a waiver of any subsequent breach or non-performance and for any such breach or non-
performance each party shall be relegated to such remedies as provided by law.

18. CONSTRUCTION.

Should any portion of this Agreement require judicial interpretation, it is agreed that the Court or
Tribunal construing the same shall not apply a presumption that the terms hereof shall be more
strictly construed against any one party by reason of the rule of construction that a document is
to be more strictly construed against the party who prepared the documents.

19. NO REPRESENTATIONS.

The parties hereby warrant that no representations about the nature or extent of any claims,
demands, damages, or rights that they have, or may have, against one another have been made to
them, or to anyone acting on their behalf, to induce them to execute this Agreement, and they
rely on no such representations; that they have fully read and understood this Agreement before
signing their names; and that they act voluntarily and with full advice of counsel.
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20. SEVERABILITY.

In the event for any reason that any provision or portion of this Agreement shall be found to be
void or invalid, then such provision or portion shall be deemed to be severable from the
remaining provisions or portions of this Agreement, and it shall not affect the validity of the
remaining portions, which portions shall be given full effect as if the void or invalid provision or
portion had not been included herein.

21. COUNTERPARTS.

This Agreement may be executed in two or more counterparts, each of which shall be deemed an
original, and all of which together shall constitute one instrument.

22. MODIFICATION.

This Agreement contains the full understanding of the parties. Any modifications or addendums
to this Agreement must be in writing and executed with the same formality as this Agreement.

23. BINDING EFFECT.
The terms of this Agreement shall be binding upon the parties' heirs, successors, and assigns.
24. ASSIGNMENT.

Professional shall not assign, sublet, or transfer any rights under or interest in (including, but
without limitation, monies that may become due or monies that are due) this Agreement without
the written consent of the Town. Nothing contained in this paragraph shall prevent Professional
from employing such independent consultants, associates, and sub-contractors as it may deem
appropriate to assist Professional in the performance of services rendered.

25. INDEPENDENT CONTRACTOR.

Professional is an independent contractor and shall undertake performance of the services
pursuant to the terms of this Agreement as an independent contractor. Professional shall be
wholly responsible for the methods, means and techniques of performance.

26. NON-APPROPRIATION.

Notwithstanding any other provisions of this Agreement, the parties agree that payments due
hereunder from the Town are from appropriations and monies from the Town Council and any
other governmental entities. In the event sufficient appropriations or monies are not made
available to the Town to pay the terms of this Agreement for any fiscal year, this Agreement shall
terminate immediately without further obligation of the Town.
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27. IRAN DIVESTMENT ACT

N.C.G.S. 147-86.60 prohibits the State of North Carolina, a North Carolina local government, or
any other political subdivision of the State of North Carolina from contracting with any entity
that is listed on the Final Divestment List created by the North Carolina State Treasurer pursuant
to N.C.G.S. 147-86.58. N.C.G.S. 147-86.59 further requires that contractors with the State, a
North Carolina local government, or any other political subdivision of the State of North
Carolina must not utilize any subcontractor found on the State Treasurer’s Final Divestment List.
As of the date of execution of this Agreement the Professional hereby certifies that the
Professional is not listed on the Final Divestment List created by the North Carolina State
Treasurer and that the Professional will not utilize any subcontractors found on the Final
Divestment List.

28. NO THIRD PARTY BENEFICIARIES

Nothing contained in this Agreement shall create a contractual relationship with or a cause of
action in favor of a third party against either the Town or Contractor.

In witness thereof, the contracting parties, by their authorized agents, affix their
signatures and seals this day of , 2021.

Professional Town of Apex

Name: Jennifer D. Farino

Name of Professional (type or print) Catherine Crosby, Town Manager

By: QUAM&&M@ ﬂ_@\ /|
@gnaturé\))

Title: Vice President

Attest: 1/ % ’//// % /M’/%/ Attest:

(Secretary, if a corporation) Town Clerk

This instrument has been preaudited in the manner required by the Local Government Budget
and Fiscal Control Act.

Finance Director
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STATE OF NORTH CAROLINA Contract Identification #

COUNTY OF WAKE MASTER AGREEMENT FOR
ON-CALL PROFESSIONAL SERVICES

THIS MASTER AGREEMENT FOR ON-CALL PROFESSIONAL SERVICES is entered into
this the day of , 2021, by and between, S&ME, Inc. ,a
North Carolina Corporation with its principal business offices located at _ 3201 Spring Forest
Road, Raleigh, NC 27616 (the “Professional”), and the Town of Apex, a municipal
corporation of the State of North Carolina, (the “Town™). Town and Professional may
collectively be referred to as “Parties” hereinafier.

WITNESSETH:

WHEREAS, Town is engaged in the development, planning, operation, and utilization of
infrastructure in the Town, including water and sewer utilities, water distribution and sanitary
sewer collection, wastewater treatment, stormwater control, and greenway facilities, which from
time to time require design, revision, engineering, evaluation, surveying, testing, and other
related projects; and

WHEREAS, the professional services of engineers, surveyors and others will from time
to time in the future be needed by the Town for the services as described above; and

WHEREAS, pursuant to N.C.G.S. 143-64.31, it is the public policy of the State of North
Carolina that municipalities announce all requirements for architectural, engineering, and
surveying services, and select firms qualified on the basis of demonstrated competence and
qualifications, and negotiate contracts for services at a fair and reasonable fee with the best
qualified firm; and

WHEREAS, Professional provides professional services of the nature required by the
Town and employs trained and experienced technical personnel possessing adequate knowledge,
skills, and experience to provide such professional services to the Town; and

WHEREAS, pursuant to N.C.G.S. 143-64.31 the Town announced to various competing
firms its need for on-call professional services of the nature described in this Agreement through
a “Request for Qualifications On-Call Professional Services” dated _February 8, 2021, and the
Professional provided a proposal, titled UE2101 | On-Call Professional Services

and dated March 26, 2021 , and is willing to serve as one of the Town’s
professionals for the following service(s): _ Environmental, Geotechnical, and CMT ,onan
on-call basis for each project authorized under this Agreement.

WHEREAS, the Parties contemplate that the services of the Professional will be
performed in various stages in accordance with Task Orders submitted by the Professional
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followed by separate authorizations to be issued by the Town, and the Parties desire to set forth
the basic terms of their agreement in this Master Agreement for On-Call Professional Services
rather than in the separate authorizations issued by the Town; and

WHEREAS, the Parties agree that this Agreement is non-exclusive and does not require
or commit the Professional to being available to perform services until a Task Order is
submitted, and does not preclude the Town from hiring other vendors or professionals to perform
the same or similar work,

NOW THEREFORE, in consideration of the foregoing recitals, and the premises and
mutual covenants herein contained, the receipt and adequacy of which is hereby acknowledged,
the Parties, intending to be legally bound, hereto do contract and agree as follows:

1. REQUEST FOR TASK ORDER.

Professional is qualified and able and hereby agrees to provide the following specific on-call
services for the Town: Environmental, Geotechnical, and CMT . As the need for
professional services contemplated by this Agreement arise, the Town will request a Task Order
for said services from Professional which shall describe the scope of work, specifications,
estimated schedule and the Town’s requirements. If the Professional employs the qualified
personnel that meet the Town’s requirements to perform the requested services, Professional
shall submit to the Town within the time specified a written Task Order describing the necessary
engineering, surveying, geotechnical, and/or environmental services, guidance, opinions and
advice to be provided. The Task Order shall set forth in general terms the Professional’s
recommendations to carry out the work. Professional shall list the background and experience of
Professional’s personnel to be assigned to the project as requested by Town. The Task Order
shall contain a fee schedule setting forth the fees for the services of the various categories of
personnel to be assigned to the Town’s project.

In the event of a conflict between the terms of a Task Order and this Agreement, this Agreement
shall control.

2. ACCEPTANCE OF TASK ORDER.

The Town and the Professional contemplate certain discussions, negotiations and possible
changes to the Task Order submitted by the Professional. Upon a meeting of the minds,
Professional shall submit the final Task Order which shall set forth the agreement of the Parties.
If said Task Order is acceptable, the Town shall accept the same in writing, The Town and the
Professional agree that such written acceptance may be provided by electronic mail.
Professional’s fee schedule shall remain in effect during the term of this Agreement, unless
modified by the Parties in writing. The Town shall provide Professional with a specific
Authorization to Proceed for each Task Order accepted by the Town,
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3. TIME OF COMMENCEMENT AND COMPLETION.

This Agreement shall terminate on June 30, 2025, unless terminated sooner in accordance with
the terms of this Agreement, Professional shall commence and complete the work required by
this Agreement in accordance with the dates provided in the Task Order as agreed upon by the
Parties. Professional shall immediately notify the Town of any event or circumstance that may,
immediately or in the future, impede the proper and timely execution of any work so that
remedial action may be taken. Professional shall not begin any work pursuant to this Agreement
or a Task Order until written confirmation has been provided by the Town. If Professional has
not satisfactorily commenced or completed the work within the times specified, the Town may
declare such delay a material breach of contract and may pursue all available legal and equitable
remedies. Any changes to the schedule(s) provided in the Task Order must be agreed to in
writing by the Town and the Professional.

4. PAYMENT OF SERVICES,

Professional shall submit to the Town monthly invoices for the services performed during that
month, calculated based on the Task Order accepted by the Town. Town has the right to require
the Professional to produce for inspection all of Professional’s records, billing rates of personnel,
and charges for direct expenses for which cost-plus compensation is provided to verify the
accuracy of all invoices. Town shall pay Professional’s invoices within thirty (30) days of
receipt unless a bona fide dispute exists between Town and Professional concerning the accuracy
of said invoice or the services covered thereby. Adjustments to an invoice for billing errors may
extend the time for payment,

5. STANDARD OF CARE.

Professional shall be held to the same standard and shall exercise the same degree of care, skill,
and judgment in the performance of services for the Town as is ordinarily provided by a similar
professional under the same ot similar circumstances at the time in Wake County, North
Carolina (the “Standard of Care”).

6. CONSULTANT AS CONSTRUCTION ADMINISTRATOR.

In the event the Town contracts with the Professional to provide construction administration
services the Professional shall be responsible for determining that each construction contractor
provides work to the quality level specified and in accordance with plans and specifications.

7. TIME AND COST ESTIMATES.

Professional’s cost estimates and time estimates for construction, if required as part of a Task
Order, shall be made on the basis of current labor and material prices and the Professional’s

experience and qualifications. Professional’s estimates shall represent its best judgment as an
experienced and qualified professional familiar with water and sewer utility projects, or other
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projects for which Professional is employed. Although Professional has no control over the
resources provided by construction contractors to meet contract schedules, Professional’s
estimates or forecast of schedules shall be made on the basis of its experience and qualifications
and shal] represent Professional’s best judgment as an experienced and qualified professional
familiar with water and sewer utility projects.

8. INDEMNIFICATION.

To the extent permitted by law, the Professional agrees to indemnify, and hold-harmiess the
Town of Apex, its elected and appoiﬁted officials, employees, agents, and volunteers against any
and all claims, demands, suits or losses, including all costs connected therewith, for any damages
which may be asserted, claimed or recovered against or from the Town of Apex its elected or
appointed officials, employees, agents, and volunteers by reason of personal injury, including
bodily injury or death and/or property damage, including loss of use thereof to the extent
resulting from the negligence of the Professional.

9, APPLICABILITY OF LAWS AND REGULATIONS.

The Professional shall adhere to all laws, ordinances, and regulations of the United States, the
State of North Carolina, the County of Wake, and the Town of Apex in the performance of the
services outlined in this contract and any attached specifications. The Parties agree that this
Agreement shall be governed and construed in accordance with the laws of the State of North
Carolina and all disputes hereunder shall be resolved in accordance with the laws of the State of
North Carolina.

10. E-VERIFY COMPLIANCE.

The Professional shall comply with the requirements of Article 2 of Chapter 64 of the North
Carolina General Statutes (E-Verify). Professional shall require all of the Professional’s
subcontractors to comply with the requirements of Article 2 of Chapter 64 of the North Carolina
General Statutes (E-Verify).

11. QUALITY AND WORKMANSHIP.

All work shall be performed to the reasonable and good faith satisfaction of the Town. The work
shall not be considered complete nor applicable payments rendered until the Town is satisfied
with the services provided. Professional shall provide services in accordance with all applicable
federal, state and local law and in accordance with all governing agency regulations and shall be
held to the Standard of Care.
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12. INSURANCE.

The Professional shall maintain valid general liability insurance in the minimum amount of
$1,000,000, commercial automobile liability insurance in the minimum amount of $2,000,000,
and provide certificates of such insurance naming the Town of Apex as an additional insured by
endorsement to the policies. If the policy has a blanket additional insured provision, the
Professional’s insurance shall be primary and non-contributory to other insurance. Additionally,
the Professional shall maintain and show proof of workers’ compensation and employer’s
liability insurance in the minimum amount of $1,000,000; and shall show proof of professional
liability coverage in a minimum amount of $2,000,000. The Professional shall provide notice of
cancellation, non-renewal or material change in coverage to the Town of Apex within 10 days of
their receipt of notice from the insurance company.

All required certificates of insurance, endorsements, and blanket additional insured policy
provisions are attached and considered part of this document. Notwithstanding the foregoing,
neither the requirement of Professional to have sufficient insurance nor the requirement that
Town is named as an additional insured, shall constitute waiver of the Town’s governmental
immunity in any respect, under North Carolina law.

13. DEFAULT.

In the event of substantial failure by Professional to perform in accordance with the terms of this
Agreement, Town shall have the right to terminate Professional upon seven (7) days written
notice in which event Professional shall have neither the obligation nor the right to perform
further services under this Agreement.

14, TERMINATION FOR CONVENIENCE.

Town shall have the right to terminate this Agreement for the Town’s convenience upon thirty
(30) days written notice to Professional. Professional shall terminate performance of services on
a schedule acceptable to the Town. In the event of termination for convenience, the Town shall
pay Professional for all services satisfactorily performed.

-This Area Left Blank Intentionally-
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15. NOTICE.

Any formal notice, demand, or request required by or made in connection with this Agreement
shall be deemed properly made if delivered in writing or deposited in the United States mail,
postage prepaid, to the address specified below.

TO PROFESSIONAIL: S&ME, Inc.
Attn: Sam Watts, Senior Consultant
3201 Spring Forest Road
Raleigh, NC 27616

TO TOWN: Town of Apex
Attention: Marty Stone, Assistant Town Manager
PO Box 250
Apex, NC 27502

16. DELAY BEYOND THE CONTROL OF THE PARTIES.

Neither Professional nor Town shall be in default of the provisions of this Agreement for delays
in performance due to forces beyond the control of the parties. “Forces beyond the control of the
parties” shall mean, but is not limited to, delay caused by fire, acts of God, flood, earthquakes,
storms, lightning, epidemic, war, riot, and/or civil disobedience.

17. NONWAIVER FOR BREACH.

No breach or non-performance of any term of this Agreement shall be deemed to be waived by
either party unless said breach or non-performance is waived in writing and signed by the parties.
No waiver of any breach or non-performance under this Agreement shall be deemed to constitute
a waiver of any subsequent breach or non-performance and for any such breach or non-
performance each party shall be relegated to such remedies as provided by law.

18. CONSTRUCTION.

Should any portion of this Agreement require judicial interpretation, it is agreed that the Court or
Tribunal construing the same shall not apply a presumption that the terms hereof shall be more
strictly construed against any one party by reason of the rule of construction that a document is
to be more strictly construed against the party who prepared the documents.

19. NO REPRESENTATIONS.

The parties hereby warrant that no representations about the nature or extent of any claims,
demands, damages, or rights that they have, or may have, against one another have been made to
them, or to anyone acting on their behalf, to induce them to execute this Agreement, and they
rely on no such representations; that they have fully read and understood this Agreement before
signing their names; and that they act voluntarily and with full advice of counsel.
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20. SEVERABILITY.

In the event for any reason that any provision or portion of this Agreement shall be found to be
void or invalid, then such provision or portion shall be deemed to be severable from the
remaining provisions or portions of this Agreement, and it shall not affect the validity of the
remaining portions, which portions shall be given full effect as if the void or invalid provision or
portion had not been included herein.

21. COUNTERPARTS.

This Agreement may be executed in two or more counterparts, each of which shall be deemed an
original, and all of which together shall constitute one instrument.

22. MODIFICATION.

This Agreement contains the full understanding of the parties. Any modifications or addendums
to this Agreement must be in writing and executed with the same formality as this Agreement,

23. BINDING EFFECT.
The terms of this Agreement shall be binding upon the parties' heirs, successors, and assigns.
24. ASSIGNMENT.

Professional shall not assign, sublet, or transfer any rights under or interest in (including, but
without limitation, monies that may become due or monies that are due} this Agreement without
the written consent of the Town. Nothing contained in this paragraph shall prevent Professional
from employing such independent consultants, associates, and sub-confractors as it may deem
appropriate to assist Professional in the performance of services rendered.

25. INDEPENDENT CONTRACTOR.

Professional is an independent contractor and shall undertake performance of the services
pursuant to the terms of this Agreement as an independent contractor. Professional shall be
wholly responsible for the methods, means and techniques of performance,

26. NON-APPROPRIATION.

Notwithstanding any other provisions of this Agreement, the parties agree that payments due
hereunder from the Town are from appropriations and monies from the Town Council and any
other governmental entities. In the event sufficient appropriations or monies are not made
available to the Town to pay the terms of this Agreement for any fiscal year, this Agreement shall
terminate immediately without further obligation of the Town.
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27. IRAN DIVESTMENT ACT

N.C.G.S. 147-86.60 prohibits the State of North Carolina, a North Carolina local government, or
any other political subdivision of the State of North Carolina from contracting with any entity
that is listed on the Final Divestment List created by the North Carolina State Treasurer pursuant
to N.C.G.S. 147-86.58. N.C.G.S. 147-86.59 further requires that contractors with the State, a
North Carolina local government, or any other political subdivision of the State of North
Carolina must not utilize any subcontractor found on the State Treasurer’s Final Divestment List.
As of the date of execution of this Agreement the Professional hereby certifies that the
Professional is not listed on the Final Divestment List created by the North Carolina State
Treasurer and that the Professional will not utilize any subcontractors found on the Final
Divestment List.

28. NO THIRD PARTY BENEFICIARIES

Nothing contained in this Agreement shall create a contractual relationship with or a cause of
action in favor of a third party against either the Town or Contractor.

In witness thereof, the contracting parties, by their authorized agents, affix their

signatures and seals this day of , 2021.
Professional Town of Apex
Name: Tom Raymond
Name of Professional (typy/orprint) Catherine Crosby, Town Manager
By: W /// Y
(Signdture) /

Title:  Vice President

Atét//)/\ 0 /4 /\ Attest:

(Secretary, ifa T4 derporation)” Town Clerk

This instrument has been preaudited in the manner required by the Local Government Budget
and Fiscal Control Act.

Finance Director
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STATE OF NORTH CAROLINA Contract Identification #

COUNTY OF WAKE MASTER AGREEMENT FOR
ON-CALL PROFESSIONAL SERVICES

THIS MASTER AGREEMENT FOR ON-CALL PROFESSIONAL SERVICES is entered into
this the day of , 2021, by and between, SEPI Engineering & Construction,
Inc., a North Carolina Corporation with its principal business offices located at 1 Glenwood
Avenue, Suite 600, Raleigh NC 27603 (the “Professional”), and the Town of Apex, a municipal
corporation of the State of North Carolina, (the “Town’). Town and Professional may
collectively be referred to as “Parties” hereinafter.

WITNESSETH:

WHEREAS, Town is engaged in the development, planning, operation, and utilization of
infrastructure in the Town, including water and sewer utilities, water distribution and sanitary
sewer collection, wastewater treatment, stormwater control, and greenway facilities, which from
time to time require design, revision, engineering, evaluation, surveying, testing, and other
related projects; and

WHEREAS, the professional services of engineers, surveyors and others will from time
to time in the future be needed by the Town for the services as described above; and

WHEREAS, pursuant to N.C.G.S. 143-64.31, it is the public policy of the State of North
Carolina that municipalities announce all requirements for architectural, engineering, and
surveying services, and select firms qualified on the basis of demonstrated competence and
qualifications, and negotiate contracts for services at a fair and reasonable fee with the best
qualified firm; and

WHEREAS, Professional provides professional services of the nature required by the
Town and employs trained and experienced technical personnel possessing adequate knowledge,
skills, and experience to provide such professional services to the Town; and

WHEREAS, pursuant to N.C.G.S. 143-64.31 the Town announced to various competing
firms its need for on-call professional services of the nature described in this Agreement through
a “Request for Qualifications On-Call Professional Services” dated February 8, 2021, and the
Professional provided a proposal, titled SEPI_Town of Apex RFQ UE2101 On-Call
Professional Services and dated March 26, 2021, and is willing to serve as one of the Town’s
professionals for the following service(s): Greenway Design, on an on-call basis for each project
authorized under this Agreement.

WHEREAS, the Parties contemplate that the services of the Professional will be
performed in various stages in accordance with Task Orders submitted by the Professional
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followed by separate authorizations to be issued by the Town, and the Parties desire to set forth
the basic terms of their agreement in this Master Agreement for On-Call Professional Services
rather than in the separate authorizations issued by the Town; and

WHEREAS, the Parties agree that this Agreement is non-exclusive and does not require
or commit the Professional to being available to perform services until a Task Order is
submitted, and does not preclude the Town from hiring other vendors or professionals to perform
the same or similar work.

NOW THEREFORE, in consideration of the foregoing recitals, and the premises and
mutual covenants herein contained, the receipt and adequacy of which is hereby acknowledged,
the Parties, intending to be legally bound, hereto do contract and agree as follows:

1. REQUEST FOR TASK ORDER.

Professional is qualified and able and hereby agrees to provide the following specific on-call
services for the Town: Greenway Design. As the need for professional services contemplated
by this Agreement arise, the Town will request a Task Order for said services from Professional
which shall describe the scope of work, specifications, estimated schedule and the Town’s
requirements. If the Professional employs the qualified personnel that meet the Town’s
requirements to perform the requested services, Professional shall submit to the Town within the
time specified a written Task Order describing the necessary engineering, surveying,
geotechnical, and/or environmental services, guidance, opinions and advice to be provided. The
Task Order shall set forth in general terms the Professional’s recommendations to carry out the
work. Professional shall list the background and experience of Professional’s personnel to be
assigned to the project as requested by Town. The Task Order shall contain a fee schedule
setting forth the fees for the services of the various categories of personnel to be assigned to the
Town’s project.

In the event of a conflict between the terms of a Task Order and this Agreement, this Agreement
shall control.

2. ACCEPTANCE OF TASK ORDER.

The Town and the Professional contemplate certain discussions, negotiations and possible
changes to the Task Order submitted by the Professional. Upon a meeting of the minds,
Professional shall submit the final Task Order which shall set forth the agreement of the Parties.
If said Task Order is acceptable, the Town shall accept the same in writing. The Town and the
Professional agree that such written acceptance may be provided by electronic mail.
Professional’s fee schedule shall remain in effect during the term of this Agreement, unless
modified by the Parties in writing. The Town shall provide Professional with a specific
Authorization to Proceed for each Task Order accepted by the Town.
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3. TIME OF COMMENCEMENT AND COMPLETION.

This Agreement shall terminate on June 30, 2025, unless terminated sooner in accordance with
the terms of this Agreement. Professional shall commence and complete the work required by
this Agreement in accordance with the dates provided in the Task Order as agreed upon by the
Parties. Professional shall immediately notify the Town of any event or circumstance that may,
immediately or in the future, impede the proper and timely execution of any work so that
remedial action may be taken. Professional shall not begin any work pursuant to this Agreement
or a Task Order until written confirmation has been provided by the Town. If Professional has
not satisfactorily commenced or completed the work within the times specified, the Town may
declare such delay a material breach of contract and may pursue all available legal and equitable
remedies. Any changes to the schedule(s) provided in the Task Order must be agreed to in
writing by the Town and the Professional.

4. PAYMENT OF SERVICES.

Professional shall submit to the Town monthly invoices for the services performed during that
month, calculated based on the Task Order accepted by the Town. Town has the right to require
the Professional to produce for inspection all of Professional’s records, billing rates of personnel,
and charges for direct expenses for which cost-plus compensation is provided to verify the
accuracy of all invoices. Town shall pay Professional’s invoices within thirty (30) days of
receipt unless a bona fide dispute exists between Town and Professional concerning the accuracy
of said invoice or the services covered thereby. Adjustments to an invoice for billing errors may
extend the time for payment.

5. STANDARD OF CARE.

Professional shall be held to the same standard and shall exercise the same degree of care, skill,
and judgment in the performance of services for the Town as is ordinarily provided by a similar
professional under the same or similar circumstances at the time in Wake County, North
Carolina (the “Standard of Care™).

6. CONSULTANT AS CONSTRUCTION ADMINISTRATOR.

In the event the Town contracts with the Professional to provide construction administration
services the Professional shall be responsible for determining that each construction contractor
provides work to the quality level specified and in accordance with plans and specifications.

7. TIME AND COST ESTIMATES.

Professional’s cost estimates and time estimates for construction, if required as part of a Task
Order, shall be made on the basis of current labor and material prices and the Professional’s

experience and qualifications. Professional’s estimates shall represent its best judgment as an
experienced and qualified professional familiar with water and sewer utility projects, or other
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projects for which Professional is employed. Although Professional has no control over the
resources provided by construction contractors to meet contract schedules, Professional’s
estimates or forecast of schedules shall be made on the basis of its experience and qualifications
and shall represent Professional’s best judgment as an experienced and qualified professional
familiar with water and sewer utility projects.

8. INDEMNIFICATION.

To the extent permitted by law, the Professional agrees to indemnify, and hold-harmless the
Town of Apex, its elected and appointed officials, employees, agents, and volunteers against any
and all claims, demands, suits or losses, including all costs connected therewith, for any damages
which may be asserted, claimed or recovered against or from the Town of Apex its elected or
appointed officials, employees, agents, and volunteers by reason of personal injury, including
bodily injury or death and/or property damage, including loss of use thereof to the extent
resulting from the negligence of the Professional.

9. APPLICABILITY OF LAWS AND REGULATIONS.

The Professional shall adhere to all laws, ordinances, and regulations of the United States, the
State of North Carolina, the County of Wake, and the Town of Apex in the performance of the
services outlined in this contract and any attached specifications. The Parties agree that this
Agreement shall be governed and construed in accordance with the laws of the State of North
Carolina and all disputes hereunder shall be resolved in accordance with the laws of the State of
North Carolina.

10. E-VERIFY COMPLIANCE.

The Professional shall comply with the requirements of Article 2 of Chapter 64 of the North
Carolina General Statutes (E-Verify). Professional shall require all of the Professional’s
subcontractors to comply with the requirements of Article 2 of Chapter 64 of the North Carolina
General Statutes (E-Verify).

11. QUALITY AND WORKMANSHIP.

All work shall be performed to the reasonable and good faith satisfaction of the Town. The work
shall not be considered complete nor applicable payments rendered until the Town is satisfied
with the services provided. Professional shall provide services in accordance with all applicable
federal, state and local law and in accordance with all governing agency regulations and shall be
held to the Standard of Care.
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12. INSURANCE.

The Professional shall maintain valid general liability insurance in the minimum amount of
$1,000,000, commercial automobile liability insurance in the minimum amount of $2,000,000,
and provide certificates of such insurance naming the Town of Apex as an additional insured by
endorsement to the policies. If the policy has a blanket additional insured provision, the
Professional’s insurance shall be primary and non-contributory to other insurance. Additionally,
the Professional shall maintain and show proof of workers’ compensation and employer’s
liability insurance in the minimum amount of $1,000,000; and shall show proof of professional
liability coverage in a minimum amount of $2,000,000. The Professional shall provide notice of
cancellation, non-renewal or material change in coverage to the Town of Apex within 10 days of
their receipt of notice from the insurance company.

All required certificates of insurance, endorsements, and blanket additional insured policy
provisions are attached and considered part of this document. Notwithstanding the foregoing,
neither the requirement of Professional to have sufficient insurance nor the requirement that
Town is named as an additional insured, shall constitute waiver of the Town’s governmental
immunity in any respect, under North Carolina law.

13. DEFAULT.

In the event of substantial failure by Professional to perform in accordance with the terms of this
Agreement, Town shall have the right to terminate Professional upon seven (7) days written
notice in which event Professional shall have neither the obligation nor the right to perform
further services under this Agreement.

14. TERMINATION FOR CONVENIENCE.

Town shall have the right to terminate this Agreement for the Town’s convenience upon thirty
(30) days written notice to Professional. Professional shall terminate performance of services on
a schedule acceptable to the Town. In the event of termination for convenience, the Town shall
pay Professional for all services satisfactorily performed.

-This Area Left Blank Intentionally-
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15. NOTICE.

Any formal notice, demand, or request required by or made in connection with this Agreement
shall be deemed properly made if delivered in writing or deposited in the United States mail,
postage prepaid, to the address specified below.

TO PROFESSIONAL: SEPI Engineering & Construction, Inc.
Attn:Benjamin Crawford
1 Glenwood Avenue, Suite 600
Raleigh, NC 27603

TO TOWN: Town of Apex
Attention: Marty Stone, Assistant Town Manager
PO Box 250
Apex, NC 27502

16. DELAY BEYOND THE CONTROL OF THE PARTIES.

Neither Professional nor Town shall be in default of the provisions of this Agreement for delays
in performance due to forces beyond the control of the parties. “Forces beyond the control of the
parties” shall mean, but is not limited to, delay caused by fire, acts of God, flood, earthquakes,
storms, lightning, epidemic, war, riot, and/or civil disobedience.

17. NONWAIVER FOR BREACH.

No breach or non-performance of any term of this Agreement shall be deemed to be waived by
either party unless said breach or non-performance is waived in writing and signed by the parties.
No waiver of any breach or non-performance under this Agreement shall be deemed to constitute
a waiver of any subsequent breach or non-performance and for any such breach or non-
performance each party shall be relegated to such remedies as provided by law.

18. CONSTRUCTION.

Should any portion of this Agreement require judicial interpretation, it is agreed that the Court or
Tribunal construing the same shall not apply a presumption that the terms hereof shall be more
strictly construed against any one party by reason of the rule of construction that a document 1s
to be more strictly construed against the party who prepared the documents.

19. NO REPRESENTATIONS.

The parties hereby warrant that no representations about the nature or extent of any claims,
demands, damages, or rights that they have, or may have, against one another have been made to
them, or to anyone acting on their behalf, to induce them to execute this Agreement, and they
rely on no such representations; that they have fully read and understood this Agreement before
signing their names; and that they act voluntarily and with full advice of counsel.
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20. SEVERABILITY.

In the event for any reason that any provision or portion of this Agreement shall be found to be
void or invalid, then such provision or portion shall be deemed to be severable from the
remaining provisions or portions of this Agreement, and it shall not affect the validity of the
remaining portions, which portions shall be given full effect as if the void or invalid provision or
portion had not been included herein.

21. COUNTERPARTS.

This Agreement may be executed in two or more counterparts, each of which shall be deemed an
original, and all of which together shall constitute one instrument.

22. MODIFICATION.

This Agreement contains the full understanding of the parties. Any modifications or addendums
to this Agreement must be in writing and executed with the same formality as this Agreement.

23. BINDING EFFECT.

The terms of this Agreement shall be binding upon the parties' heirs, successors, and assigns.

24. ASSIGNMENT.

Professional shall not assign, sublet, or transfer any rights under or interest in (including, but
without limitation, monies that may become due or monies that are due) this Agreement without
the written consent of the Town. Nothing contained in this paragraph shall prevent Professional
from employing such independent consultants, associates, and sub-contractors as it may deem
appropriate to assist Professional in the performance of services rendered.

25. INDEPENDENT CONTRACTOR.

Professional is an independent contractor and shall undertake performance of the services
pursuant to the terms of this Agreement as an independent contractor. Professional shall be
wholly responsible for the methods, means and techniques of performance.

26. NON-APPROPRIATION.

Notwithstanding any other provisions of this Agreement, the parties agree that payments due
hereunder from the Town are from appropriations and monies from the Town Council and any
other governmental entities. In the event sufficient appropriations or monies are not made
available to the Town to pay the terms of this Agreement for any fiscal year, this Agreement shall
terminate immediately without further obligation of the Town.
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27. IRAN DIVESTMENT ACT

N.C.G.S. 147-86.60 prohibits the State of North Carolina, a North Carolina local government, or
any other political subdivision of the State of North Carolina from contracting with any entity
that is listed on the Final Divestment List created by the North Carolina State Treasurer pursuant
to N.C.G.S. 147-86.58. N.C.G.S. 147-86.59 further requires that contractors with the State, a
North Carolina local government, or any other political subdivision of the State of North
Carolina must not utilize any subcontractor found on the State Treasurer’s Final Divestment List.
As of the date of execution of this Agreement the Professional hereby certifies that the
Professional is not listed on the Final Divestment List created by the North Carolina State
Treasurer and that the Professional will not utilize any subcontractors found on the Final
Divestment List.

28. NO THIRD PARTY BENEFICIARIES

Nothing contained in this Agreement shall create a contractual relationship with or a cause of
action in favor of a third party against either the Town or Contractor.

In witness thereof, the contracting parties, by their authorized agents, affix their

signatures and seals this day of , 2021
Professional Town of Apex
: , ‘
Name min Z CVM
of Professional (type or print) Catherine Crosby, Town Manager
By: 2( L ﬂ— é\ Ln/
nature)

Title: Vfu, V%M

AW W %aﬁg Attest:

(Secretary, if a corporation) Town Clerk

This instrument has been preaudited in the manner required by the Local Government Budget
and Fiscal Control Act.

Finance Director
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STATE OF NORTH CAROLINA Contract Identification #

COUNTY OF WAKE MASTER AGREEMENT FOR
ON-CALL PROFESSIONAL SERVICES

THIS MASTER AGREEMENT FOR ON-CALL PROFESSIONAL SERVICES is entered into
this the day of , 2021, by and between, Terracon Consultants, Inc., a
Delaware Corporation with its principal business offices located at 10841 S. Ridgeview Road,
Olathe, KS 66061(the “Professional”), and the Town of Apex, a municipal corporation of the
State of North Carolina, (the “Town”). Town and Professional may collectively be referred to as
‘“Parties” hereinafter.

WITNESSETH:

WHEREAS, Town is engaged in the development, planning, operation, and utilization of
infrastructure in the Town, including water and sewer utilities, water distribution and sanitary
sewer collection, wastewater treatment, stormwater control, and greenway facilities, which from
time to time require design, revision, engineering, evaluation, surveying, testing, and other
related projects; and

WHEREAS, the professional services of engineers, surveyors and others will from time
to time in the future be needed by the Town for the services as described above; and

WHEREAS, pursuant to N.C.G.S. 143-64.31, it is the public policy of the State of North
Carolina that municipalities announce all requirements for architectural, engineering, and
surveying services, and select firms qualified on the basis of demonstrated competence and
qualifications, and negotiate contracts for services at a fair and reasonable fee with the best
qualified firm; and

WHEREAS, Professional provides professional services of the nature required by the
Town and employs trained and experienced technical personnel possessing adequate knowledge,
skills, and experience to provide such professional services to the Town; and

WHEREAS, pursuant to N.C.G.S. 143-64.31 the Town announced to various competing
firms its need for on-call professional services of the nature described in this Agreement through
a “Request for Qualifications On-Call Professional Services” dated February 8, 2021, and the
Professional provided a proposal, titledRFQ for On-Call Professional Services: Environmental, Geotechnical, and CMT, RFQ # UE2101
and dated _March 26, 2021 , and is willing to serve as one of the Town’s

professionals for the following service(s): Environmental, Geotech, CMT , on an
on-call basis for each project authorized under this Agreement.

WHEREAS, the Parties contemplate that the services of the Professional will be
performed in various stages in accordance with Task Orders submitted by the Professional
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followed by separate authorizations to be issued by the Town, and the Parties desire to set forth
the basic terms of their agreement in this Master Agreement for On-Call Professional Services
rather than in the separate authorizations issued by the Town; and

WHEREAS, the Parties agree that this Agreement is non-exclusive and does not require
or commit the Professional to being available to perform services until a Task Order is
submitted, and does not preclude the Town from hiring other vendors or professionals to perform
the same or similar work.

NOW THEREFORE, in consideration of the foregoing recitals, and the premises and
mutual covenants herein contained, the receipt and adequacy of which is hereby acknowledged,
the Parties, intending to be legally bound, hereto do contract and agree as follows:

1. REQUEST FOR TASK ORDER.

Professional is qualified and able and hereby agrees to provide the following specific on-call
services for the Town: Environmental, Geotech, CMT . Asthe

need for professional services contemplated by this Agreement arise, the Town will request a
Task Order for said services from Professional which shall describe the scope of work,
specifications, estimated schedule and the Town’s requirements. If the Professional employs the
qualified personnel that meet the Town’s requirements to perform the requested services,
Professional shall submit to the Town within the time specified a written Task Order describing
the necessary engineering, surveying, geotechnical, and/or environmental services, guidance,
opinions and advice to be provided. The Task Order shall set forth in general terms the
Professional’s recommendations to carry out the work. Professional shall list the background
and experience of Professional’s personnel to be assigned to the project as requested by Town.
The Task Order shall contain a fee schedule setting forth the fees for the services of the various
categories of personnel to be assigned to the Town’s project.

In the event of a conflict between the terms of a Task Order and this Agreement, this Agreement
shall control.

2. ACCEPTANCE OF TASK ORDER.

The Town and the Professional contemplate certain discussions, negotiations and possible
changes to the Task Order submitted by the Professional. Upon a meeting of the minds,
Professional shall submit the final Task Order which shall set forth the agreement of the Parties.
If said Task Order is acceptable, the Town shall accept the same in writing. The Town and the
Professional agree that such written acceptance may be provided by electronic mail.
Professional’s fee schedule shall remain in effect during the term of this Agreement, unless
modified by the Parties in writing. The Town shall provide Professional with a specific
Authorization to Proceed for each Task Order accepted by the Town.
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3. TIME OF COMMENCEMENT AND COMPLETION.

This Agreement shall terminate on June 30, 2025, unless terminated sooner in accordance with
the terms of this Agreement. Professional shall commence and complete the work required by
this Agreement in accordance with the dates provided in the Task Order as agreed upon by the
Parties. Professional shall immediately notify the Town of any event or circumstance that may,
immediately or in the future, impede the proper and timely execution of any work so that
remedial action may be taken. Professional shall not begin any work pursuant to this Agreement
or a Task Order until written confirmation has been provided by the Town. If Professional has
not satisfactorily commenced or completed the work within the times specified, the Town may
declare such delay a material breach of contract and may pursue all available legal and equitable
remedies. Any changes to the schedule(s) provided in the Task Order must be agreed to in
writing by the Town and the Professional.

4. PAYMENT OF SERVICES.

Professional shall submit to the Town monthly invoices for the services performed during that
month, calculated based on the Task Order accepted by the Town. Town has the right to require
the Professional to produce for inspection all of Professional’s records, billing rates of personnel,
and charges for direct expenses for which cost-plus compensation is provided to verify the
accuracy of all invoices. Town shall pay Professional’s invoices within thirty (30) days of
receipt unless a bona fide dispute exists between Town and Professional concerning the accuracy
of said invoice or the services covered thereby. Adjustments to an invoice for billing errors may
extend the time for payment.

5. STANDARD OF CARE.

Professional shall be held to the same standard and shall exercise the same degree of care, skill,
and judgment in the performance of services for the Town as is ordinarily provided by a similar
professional under the same or similar circumstances at the time in Wake County, North
Carolina (the “Standard of Care”).

6. CONSULTANT AS CONSTRUCTION ADMINISTRATOR.

In the event the Town contracts with the Professional to provide construction administration
services the Professional shall be responsible for determining that each construction contractor
provides work to the quality level specified and in accordance with plans and specifications.

7. TIME AND COST ESTIMATES.

Professional’s cost estimates and time estimates for construction, if required as part of a Task
Order, shall be made on the basis of current labor and material prices and the Professional’s

experience and qualifications. Professional’s estimates shall represent its best judgment as an
experienced and qualified professional familiar with water and sewer utility projects, or other

Revision date 6/16/2021 - Page 170 -




projects for which Professional is employed. Although Professional has no control over the
resources provided by construction contractors to meet contract schedules, Professional’s
estimates or forecast of schedules shall be made on the basis of its experience and qualifications
and shall represent Professional’s best judgment as an experienced and qualified professional
familiar with water and sewer utility projects.

8. INDEMNIFICATION.

To the extent permitted by law, the Professional agrees to indemnify, and hold-harmless the
Town of Apex, its elected and appointed officials, employees, agents, and volunteers against any
and all claims, demands, suits or losses, including all costs connected therewith, for any damages
which may be asserted, claimed or recovered against or from the Town of Apex its elected or
appointed officials, employees, agents, and volunteers by reason of personal injury, including
bodily injury or death and/or property damage, including loss of use thereofto the extent
resulting from the negligence of the Professional.

9. APPLICABILITY OF LAWS AND REGULATIONS.

The Professional shall adhere to all laws, ordinances, and regulations of the United States, the
State of North Carolina, the County of Wake, and the Town of Apex in the performance of the
services outlined in this contract and any attached specifications. The Parties agree that this
Agreement shall be governed and construed in accordance with the laws of the State of North
Carolina and all disputes hereunder shall be resolved in accordance with the laws of the State of
North Carolina.

10. E-VERIFY COMPLIANCE.

The Professional shall comply with the requirements of Article 2 of Chapter 64 of the North
Carolina General Statutes (E-Verify). Professional shall require all of the Professional’s
subcontractors to comply with the requirements of Article 2 of Chapter 64 of the North Carolina
General Statutes (E-Verify).

11. QUALITY AND WORKMANSHIP.

All work shall be performed to the reasonable and good faith satisfaction of the Town. The work
shall not be considered complete nor applicable payments rendered until the Town is satisfied
with the services provided. Professional shall provide services in accordance with all applicable
federal, state and local law and in accordance with all governing agency regulations and shall be
held to the Standard of Care.
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12. INSURANCE.

The Professional shall maintain valid general liability insurance in the minimum amount of
$1,000,000, commercial automobile liability insurance in the minimum amount of $2,000,000,
and provide certificates of such insurance naming the Town of Apex as an additional insured by
endorsement to the policies. If the policy has a blanket additional insured provision, the
Professional’s insurance shall be primary and non-contributory to other insurance. Additionally,
the Professional shall maintain and show proof of workers’ compensation and employer’s
liability insurance in the minimum amount of $1,000,000; and shall show proof of professional
liability coverage in a minimum amount of $2,000,000. The Professional shall provide notice of
cancellation, non-renewal or material change in coverage to the Town of Apex within 10 days of
their receipt of notice from the insurance company.

All required certificates of insurance, endorsements, and blanket additional insured policy
provisions are attached and considered part of this document. Notwithstanding the foregoing,
neither the requirement of Professional to have sufficient insurance nor the requirement that
Town is named as an additional insured, shall constitute waiver of the Town’s governmental
immunity in any respect, under North Carolina law.

13. DEFAULT.

In the event of substantial failure by Professional to perform in accordance with the terms of this
Agreement, Town shall have the right to terminate Professional upon seven (7) days written
notice in which event Professional shall have neither the obligation nor the right to perform
further services under this Agreement.

14. TERMINATION FOR CONVENIENCE.

Town shall have the right to terminate this Agreement for the Town’s convenience upon thirty
(30) days written notice to Professional. Professional shall terminate performance of services on
a schedule acceptable to the Town. In the event of termination for convenience, the Town shall
pay Professional for all services satisfactorily performed.

-This Area Left Blank Intentionally-
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15. NOTICE.

Any formal notice, demand, or request required by or made in connection with this Agreement
shall be deemed properly made if delivered in writing or deposited in the United States mail,
postage prepaid, to the address specified below.

TO PROFESSIONAL: Terracon Consultants, Inc.
Attn: Michael T. Jordan
2401 Brentwood Rd.
Raleigh, NC 27604

TO TOWN: Town of Apex
Attention: Marty Stone, Assistant Town Manager
PO Box 250
Apex, NC 27502

16. DELAY BEYOND THE CONTROL OF THE PARTIES.

Neither Professional nor Town shall be in default of the provisions of this Agreement for delays
in performance due to forces beyond the control of the parties. “Forces beyond the control of the
parties” shall mean, but is not limited to, delay caused by fire, acts of God, flood, earthquakes,
storms, lightning, epidemic, war, riot, and/or civil disobedience.

17. NONWAIVER FOR BREACH.

No breach or non-performance of any term of this Agreement shall be deemed to be waived by
either party unless said breach or non-performance is waived in writing and signed by the parties.
No waiver of any breach or non-performance under this Agreement shall be deemed to constitute
a waiver of any subsequent breach or non-performance and for any such breach or non-
performance each party shall be relegated to such remedies as provided by law.

18. CONSTRUCTION.

Should any portion of this Agreement require judicial interpretation, it is agreed that the Court or
Tribunal construing the same shall not apply a presumption that the terms hereof shall be more
strictly construed against any one party by reason of the rule of construction that a document is
to be more strictly construed against the party who prepared the documents.

19. NO REPRESENTATIONS.

The parties hereby warrant that no representations about the nature or extent of any claims,
demands, damages, or rights that they have, or may have, against one another have been made to
them, or to anyone acting on their behalf, to induce them to execute this Agreement, and they
rely on no such representations; that they have fully read and understood this Agreement before
signing their names; and that they act voluntarily and with full advice of counsel.
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20. SEVERABILITY.

In the event for any reason that any provision or portion of this Agreement shall be found to be
void or invalid, then such provision or portion shall be deemed to be severable from the
remaining provisions or portions of this Agreement, and it shall not affect the validity of the
remaining portions, which portions shall be given full effect as if the void or invalid provision or
portion had not been included herein.

21. COUNTERPARTS.

This Agreement may be executed in two or more counterparts, each of which shall be deemed an
original, and all of which together shall constitute one instrument.

22. MODIFICATION.

This Agreement contains the full understanding of the parties. Any modifications or addendums
to this Agreement must be in writing and executed with the same formality as this Agreement.

23. BINDING EFFECT.
The terms of this Agreement shall be binding upon the parties' heirs, successors, and assigns.
24. ASSIGNMENT.

Professional shall not assign, sublet, or transfer any rights under or interest in (including, but
without limitation, monies that may become due or monies that are due) this Agreement without
the written consent of the Town. Nothing contained in this paragraph shall prevent Professional
from employing such independent consultants, associates, and sub-contractors as it may deem
appropriate to assist Professional in the performance of services rendered.

25. INDEPENDENT CONTRACTOR.

Professional is an independent contractor and shall undertake performance of the services
pursuant to the terms of this Agreement as an independent contractor. Professional shall be
wholly responsible for the methods, means and techniques of performance.

26. NON-APPROPRIATION.

Notwithstanding any other provisions of this Agreement, the parties agree that payments due
hereunder from the Town are from appropriations and monies from the Town Council and any
other governmental entities. In the event sufficient appropriations or monies are not made
available to the Town to pay the terms of this Agreement for any fiscal year, this Agreement shall
terminate immediately without further obligation of the Town.
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27. IRAN DIVESTMENT ACT

N.C.G.S. 147-86.60 prohibits the State of North Carolina, a North Carolina local government, or
any other political subdivision of the State of North Carolina from contracting with any entity
that is listed on the Final Divestment List created by the North Carolina State Treasurer pursuant
to N.C.G.S. 147-86.58. N.C.G.S. 147-86.59 further requires that contractors with the State, a
North Carolina local government, or any other political subdivision of the State of North
Carolina must not utilize any subcontractor found on the State Treasurer’s Final Divestment List.
As of'the date of execution of this Agreement the Professional hereby certifies that the
Professional is not listed on the Final Divestment List created by the North Carolina State
Treasurer and that the Professional will not utilize any subcontractors found on the Final
Divestment List.

28. NO THIRD PARTY BENEFICIARIES

Nothing contained in this Agreement shall create a contractual relationship with or a cause of
action in favor of a third party against either the Town or Contractor.

In witness thereof, the contracting parties, by their authorized agents, affix their
signatures and seals this day of , 2021.

Professional- Terracon Consultants, Inc. Town of Apex

Name: Donald J. Vrana

Name efPrafessionat (type or print) Catherine Crosby, Town Manager
V ra n a ) 3N: en=Vrana, Donald J.,

ou=Legal Hold Users,

By:_Donald J. getonvengimencn
(Signature)

Title: Executive Vice President/' EREg,

e s g
(Secretary, if a corpo\r/atiOLT Town Clerk

This instrument has been preauditec 7 bt
and Fiscal Control Act.

manner required by the Local Government Budget

Finance Director
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|Agenda ltem | cover sheet

for consideration by the Apex Town Council

ltem Type: CONSENT AGENDA
Meeting Date: September 28,2021

ltem Details

Presenter(s): Megan Pendell, Sustainability Coordinator
Department(s): Water Resources

Requested Motion

Motion to appoint Greg Reger as a new member on the Environmental Advisory Board (EAB).

Approval Recommended?

Yes
[tem Details
A new member is set to replace the vacant membership seat of Sai Pranathi Sana. Mayor Gilbert

recommends Greg Reger for the new membership and membership service would begin on September
28, 2021 and conclude on December 31, 2023.

Attachments

e Cognito Interest Form - Greg Reger
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Applications are held by the Town Clerk until such time that a vacancy occurs. Please note, your
completed form is subject to public inspection upon request.

Learn more about each of the committees listed below.

I'm interested in serving on...

O Bee City Committee O Board of Adjustment

® Environmental Advisory Board O Parks & Recreation Advisory Commission
O Planning Board O Public Art Committee

O Transit Advisory Committee O Tree Citizen Advisory Panel

How did you hear about this opportunity to serve?
O Friend / Neighbor M Town Website [0 Facebook [ Nextdoor [ Twitter

a

Candidate Contact Information

Legal Name Preferred First Name

Gregory J Reger Greg

First M Last (if different from Legal first name)
Address Do you live within the Apex

I town limits?
® Yes O No

Address Line 1

Apex North Carolina 27523
City State Zip Code
Email Mobile Phone Alternate Phone (work/home)

Background Information

Current Employer Current Job Title
City of Raleigh Sr Strategic Planning and Performance Analyst

Tell us why you would like to serve?
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mailto:donna.hosch@apexnc.org
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https://www.apexnc.org/177/Citizen-Advisory-Boards

| am passionate about smart, equitable, sustainable growth that promotes a walkable, just, affordable,
and resilient city for all. | have fond memories walking to bookstores, restaurants, and parks in the suburb
| grew up in. Planned, dense, and walkable communities help reduce vehicle emissions, promote
camaraderie, enable affordable housing, and allow more open space and trees to be enjoyed by more
people. | want to ensure that Apex's policies are inclusive, progressive, and impactful.

Please list any education, special skills, or experience you have that would be useful while
considering this form.

| have a master's degree in public policy/administration and am a LEED AP.

In previous job positions, | worked for a non-profit in Chicago conducting residential energy efficiency
audits for low-income households, and a municipal electric utility (City of Hamilton, OH), so | have
experience with supply-side and demand-side electric needs.

| currently support internal efforts by the City of Raleigh to promote environmental stewardship while
sustainably managing growth. | work with departments such as City Planning, Parks & Recreation,
Development Services, and Public Utilities, so | can bring a unique perspective of how to most effectively
bring about change and who might be best engaged.

I'm currently trying to work with the developer of my neighborhood to increase landscaping around a
proposed childcare facility to provide shade over the playground.

If you now serve, or have previously served on any town boards, commissions or committees,
please list the committees and dates served.

Have not previously served or currently served
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|Agenda ltem | cover sheet

for consideration by the Apex Town Council

ltem Type: CONSENT AGENDA
Meeting Date: September 28, 2021

ltem Details

Presenter(s): Michael Deaton, PE, Director
Department(s): Water Resources

Requested Motion

Motion to approve an ILA with Holly Springs for water supply mutual aid.

Approval Recommended?

Yes

[tem Details
This request is to approve an Interlocal Agreement (ILA) with the town of Holly Springs for Water Supply
Mutual Aid, and authorization for the Town Manager to execute the same. This will allow the towns of Apex
and Holly Springs to assist each other on a short term, as-needed basis in meeting water supply needs in

the event of an unanticipated water shortage.

Attachments

Interlocal Agreement between Holly Springs and Apex for Water Supply Mutual Aid
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COUNTY OF WAKE

STATE OF NORTH CAROLINA

INTERLOCAL AGREEMENT BETWEEN HOLLY SPRINGS AND APEX FOR WATER
SUPPLY MUTUAL AID

This Interlocal Agreement for Water Supply Mutual Aid (“Agreement”) between the Town of
Apex (“Apex”) and the Town of Holly Springs (“Holly Springs”), both being North Carolina municipal
corporations. Apex and Holly Springs are sometimes referred to individually as “Party” and jointly as
“Parties.”

RECITALS

WHEREAS the municipal water distribution systems owned and operated by Apex and Holly
Springs are located in close proximity to each other; and

WHEREAS, it is in the interest of the water customers of Apex and Holly Springs to have
interconnections between the water systems, and agreements in place providing for emergency water
supply and Apex and Holly Springs have entered into such agreements with other governmental units;
and

WHEREAS, Apex and Holly Springs have an existing emergency water supply interconnection
site via an existing vault located along Williams Street south of Sunset Lake Road; and

WHEREAS, this Agreement is authorized by NCGS 88 160A-318, 160A-322, and 160A-460
et.seq.

NOW THEREFORE, for and in consideration of the recitals and the mutual promises and
covenants contained in this Agreement, the Parties agree as follows:

1. Incorporation of Recitals and Purpose. The Recitals are true and are incorporated into this
Agreement. The purpose of this Agreement are as follows:

a. Apex and Holly Springs intend to assist each other on a short term, as-needed basis in
meeting the water needs of their citizens and other local governments in the event of an
unanticipated water shortage. The Agreement is for mutual aid purposes; that is, it does
not provide a guaranteed permanent water supply capacity for either party.

b. The Agreement is also intended to define areas in which the other municipality will not
offer water or sewer service; and provides for other related matters.

2. Definitions. The following definitions apply to this Agreement except where the context does

not allow:
Term or expression Meaning or usage
“Boundary Line” This is defined in section 4 and depicted in Exhibits 1 and 2
INTERLOCAL AGREEMENT BETWEEN APEX AND HOLLY SPRINGS Page 1 of 12
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“Buyer” The Unit that is buying water.

“Conveyor” The entity that is conveying water from the Seller to the Buyer,
in instances when movement of water through a party that is
neither the Seller nor Buyer is required.

“Customers” Retail customers and wholesale water customers.

“Deficient Quantity” Refers to supplying less water than requested or required by the
Buyer.

“Designated The individual named in writing from time to time by a Unit to

Representative” carry out functions specified in this Agreement. A Unit may
name more than one Designated Representative with authority to
S0 act.

“Facilities” Equipment, fixtures, and structures for the transmission of water,
including lines, mains, meters, pumps, and valves.

“person” Includes natural persons, firms, companies, associations,
partnerships, trusts, corporations, governmental agencies and
units, and other legal entities.

“Seller” The Unit providing water.

“Service Area” This is defined in section 4 and depicted in Exhibit 1

“sewer” Sanitary sewer.

“Unit” Apex or Holly Springs.

“water” Potable water.

“Water Shortage” Any period of time when either Unit has reached one or more
triggers for action as defined in that Unit’s Water Shortage
Response Plan.

3. Effective Date; Duration and Term. This Agreement shall become effective (“Effective
Date”) upon the date it is properly authorized and executed by the last of Apex and Holly
Springs. The initial term of this Agreement shall be for twenty-five (25) years from the Effective
Date. This Agreement shall thereafter automatically renew for up to five (5) additional one-year
terms unless either party gives notice of termination to the other party at least ninety (90) days
before the end of the then current term. The Parties may extend the term of this Agreement to the
extent lawfully permitted by a separate written instrument executed by both Parties.

4. Boundary Line; Service Area.

a. The boundary between the two parties water service areas is known as the Boundary Line
as shown on Exhibit 1.

b. Except to the extent provided by Section 7 (which provides for a limited exception to
service restrictions) Apex agrees not to supply water or sewer service to any place in
Holly Spring’s Service Area, and Holly Springs agrees not to supply water or sewer
service to any place in Apex's Service Area. If the boundary line splits land that has a
single parcel identifying number (PIN), but not all the buildings are in one Unit’s Service
Area, the managers of the Units shall agree in writing on which of the Units shall not
supply water service and/or sewer service to the buildings and the parcel. The Holly

INTERLOCAL AGREEMENT BETWEEN APEX AND HOLLY SPRINGS
FOR WATER SUPPLY MUTUAL AID
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Springs town manager has authority to make such agreements on behalf of Holly Springs,
and the Apex town manager has authority to make such agreements on behalf of Apex.

5. Request to Buy Water

a. When either Unit desires to buy water from the other Unit, the Buyer shall, through its
Designated Representative, notify the Seller of the amount of water it desires to buy,
stated in millions of gallons per day (“Amount Requested”). The Amount Requested
shall not exceed either (i) the amount of water that can be supplied by the Seller, or (ii)
the amount of water that can be passed through the interconnection infrastructure. The
notification may be oral but shall be followed up promptly with a written verification
pursuant to section 19 (Notice).

b. The Seller shall use its best efforts to supply the Amount Requested; provided, however,
the Seller’s ability to provide water to Seller’s Customers shall not be compromised, nor
shall Seller be obligated to furnish such an amount of water to Buyer such that
unsatisfactory pressure, pressure fluctuation, or other hydraulic conditions are created for
Seller or Seller’s Customers. Further, when Apex is the Seller, nothing in this Agreement
is intended to or shall require Apex to violate any provisions of the Cary-Apex Interlocal
Agreement, including but not limited to provisions regarding Cary’s rights and ability to
receive water from the Cary/Apex Water Treatment Facility. The determination of the
availability or maximum quantity of water available to be furnished to the Buyer shall be
within the sole discretion of the Seller. Section 13 (Right to Suspend or Reduce Supply
of Water) addresses the right of the Seller to supply less than the Amount Requested.

c. The water may be supplied by direct interconnection between the Units’ systems, or if
agreed to by the Units, by or through one or more third party Conveyors. In the latter
case, the Units recognize that appropriate agreements with the appropriate third party(s)
will be needed.

d. The Buyer shall pay the Seller for the water that is supplied. Section 10 (Water Charges
and Billing) addresses payment matters.

e. Neither Unit has any obligation to supply or convey water to the other if so doing could
cause exceedance of the Seller’s maximum interbasin transfer allowance, whether such
maximum is specified in a certificate issued under NCGS 143-215.22L by the
Environmental Management Commission (or any successor to the Commission), or
specified by applicable statute to have the effect of such a certificate.

6. Request to Convey Water.

a. When a Unit (the “Requesting Unit”), through its Designated Representative, sends a
notice to the other Unit pursuant to Section 19 (Notice) requesting that the other Unit act
as a Conveyor (the “Conveyor Unit”), the latter Unit shall act as Conveyor subject to the
other terms in this section and other applicable provisions of this Agreement. The
Requesting Unit may be the Seller of the water to a third party or it may be the Buyer of
the water from a third party. There may be one or more additional Conveyors for any of
these transactions. For instance, in one transaction, Apex may be the Seller, Holly
Springs and two other third parties may be Conveyors, and another third party may be the
Buyer.

INTERLOCAL AGREEMENT BETWEEN APEX AND HOLLY SPRINGS Page 3 of 12
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b. This Agreement does not require the Conveyor Unit to spend money or use other
resources of the Unit to make connections or otherwise change its Facilities to
accommaodate any interconnection to facilitate the transmission.

c. If water is supplied to a Conveyor Unit and if the Buyer/Seller Unit has stated an amount
of water that it intends the Conveyor to transmit to or from a third party, it is agreed that
the Conveyor Unit shall use its best efforts to transmit an amount that closely
approximates the stated amount, but only if (i) the quality of the water is satisfactory, (ii)
the conveyance does not negatively impact the Conveyor Unit’s water service to its
customers, (iii) the Buyer/Seller Unit is in compliance with the terms of its contract with
the Conveyor Unit, including payment, and (iv) the Buyer/Seller Unit has the appropriate
water sales agreement(s) in place with any other third party(s) participating in the sale,
purchase, or conveyance of the water.

d. Nothing in this Agreement requires the Conveyor Unit to pay for the water.

e. Except to the extent that the Conveyor Unit is paid for the costs of conveying the water
by a third party, the Buyer/Seller Unit shall pay the Conveyor Unit for the costs of
conveying of the water, which may include pumping, valve operation, meter-reading,
flushing, treatment, and administration of the transmission. Section 10 (Water Charges
and Billing) addresses payment matters.

7. Installation, Ownership and Maintenance of Facilities.

a. Exhibit 2 shows interconnection points and meter locations between the Apex and Holly
Springs water systems, and their ownership, all as of January 1, 2021.

b. This Agreement does not prohibit either Unit from installing Facilities within the Service
Area of the other Unit (as a limited exception to the Service Area restrictions in section 4)
for the purpose of providing water and/or sewer service to the installing Unit’s customers.
These Facilities shall not be used to serve customers located within the other Unit’s
Service Area, except by written agreement between Apex and Holly Springs. The
installing Unit shall receive the written approval of the Unit that has jurisdiction over the
area prior to any installation, and such approval shall not be unreasonably withheld. The
Holly Springs town manager has authority to make such agreements on behalf of Holly
Springs, and the Apex town manager has authority to make such agreements on behalf of
Apex. Such written agreements are intended solely to allow for extremely limited
Service or temporary service and shall not be construed or implied to alter the Boundary
Line, which may be altered only pursuant to written agreement as allowed by other
provisions of this Agreement. The Facilities installed pursuant to this section are subject
to subsection (d) below.

c. Holly Springs shall own and be responsible for the operation and maintenance of all
Facilities located on the Holly Springs side of the interconnection points shown in
Exhibit 2. Apex shall own and be responsible for the operation and maintenance of all
Facilities located on the Apex side of the interconnection points shown in Exhibit 2. See
subsection (b) and other subsections of this section for exceptions.

d. Itisagreed that Apex or Holly Springs may build, in the other Unit’s system, Facilities
that facilitate the transfer of water to the building Unit’s water system, but only if those
Facilities are first approved by the other Unit and are built according to specifications
required for the system where those Facilities are constructed. Holly Springs and Apex
shall agree as to installation, ownership and maintenance of any future interconnection
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Facilities, including meters. The Holly Springs town manager has authority to make such
agreements on behalf of Holly Springs, and the Apex town manager has authority to
make such agreements on behalf of Apex, provided that the agreements shall make the
decision as to installation, ownership and maintenance so as to allow for economical and
efficient operation of the interconnection Facilities.

8. Installation of Other Facilities.
a. When either Unit installs Facilities that are meant to facilitate interconnection, it may, by
entering into an agreement pursuant to Section 7 (d), build parallel Facilities for the other
Unit to facilitate efficiency in construction. The details of cost and payment for any such
additional Facilities shall be included in such agreement.

9. Water Use Restrictions. During any time that a Unit has water use restrictions in effect and is
supplying water as Seller to the other Unit as Buyer pursuant to this Agreement, the Seller may
request that the Buyer impose water use restrictions at least equal to those being imposed by the
Seller, or at least equal to those that would be imposed by the Seller if the Buyer’s Service Area
were undergoing water shortage conditions similar to those in the Seller’s Service Area. If
Buyer does not comply with such request, the Seller may withhold some or all of the Amount
Requested until such restrictions are placed into effect. The water use restrictions referred to in
this section include year-round water conservation measures as well as voluntary or mandatory
water use restrictions implemented during a water shortage.

10. Water Charges and Billing.

a. Rate. Each Unit’s Base Rate shall be defined as the base or lowest tier single-family
residential rate for locations within the Unit’s corporate limits in effect at the time the
water service is furnished. If a Unit changes its rate structure so that it no longer has a
rate that is a base or lowest tier single-family residential rate, the lowest rate that is
applied to most residential households in the Unit’s corporate limits will be deemed to be
its base single-family residential rate. For purposes of that determination, a household is
the person being billed for water.

i. The price that either Unit as Buyer shall pay the other Unit as Seller shall be the
Seller’s Base Rate.

ii. The price that either Unit as Buyer/Seller shall pay the other Unit as Conveyor
shall be 5 percent of the Conveyor’s Base Rate.

b. Billing when one Unit is Buyer and the other Unit is Seller.

i. The Net Balance is defined as the net amount of water, in gallons, on the last day
of the month, supplied from one Unit to the other under this Agreement since the
last invoice was paid by either Unit. Purchases and sales shall be offset against
each other in order to calculate the Net Balance. A Unit is a “debtor” when it has
a positive Net Balance of purchased water from the other Unit. A Unit is the
Invoicing Unit when it has a positive Net Balance of sold water to the other Unit.

ii. The Invoicing Unit shall have the option to request water from the Unit that is the
debtor in order to reduce the Net Balance, instead of invoicing the Unit that is the
debtor, unless the Net Balance would result in an invoice that is greater than
$300,000 or the invoice is for the period ending June 30. Such request for water
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will be made in writing by the Invoicing Unit and agreed to in writing by the
debtor Unit and shall not be subject to subsection (d).

iii. If the Invoicing Unit elects to invoice the debtor Unit, the invoice will be based on
the Net Balance of water transferred pursuant to this Agreement, and the debtor
Unit will be the Invoiced Unit.

c. Billing when one Unit is Buyer or Seller and the other Unit is Conveyor. The
Buyer/Seller Unit is the Invoiced Unit and the Conveyor Unit is the Invoicing Unit.

d. Payment. The Invoiced Unit shall pay the Invoicing Unit pursuant to this Agreement.
The Invoicing Unit shall invoice on a monthly basis, except as provided in subsection (b)
above. The Invoicing Unit shall add a late payment fee of one (0.75%) percent per month
to the amount due for any payment made more than 30 days after the billing date.

11. Intermittent Water Sales. Apex and Holly Springs recognize that, from time to time, because
of changes in operation, installation of Facilities, emergencies, or problems, each Unit may need
to buy water, even though the Unit is acting expeditiously to take care of the situation. Under
these circumstances, the Holly Springs town manager has authority to make agreements to sell or
to buy water on behalf of Holly Springs, and the Apex town manager has authority to make
agreements to sell or to buy water on behalf of Apex. The authority of the respective managers
to make those agreements applies only to the extent that the manager of the Buyer Unit finds that
the circumstances described in the first sentence of this section apply. No such agreement may
authorize the furnishing of water for a period greater than one year.

12. Determination of Quantity Supplied. The amount of water a Unit as Seller supplies to a Unit
as Buyer for which the Buyer shall pay the Seller shall be measured by the Seller's meter located
at or near the interconnection point between the Seller and Buyer's systems. The Seller shall
quantify the amount of water supplied to the buyer using their respective SCADA system. When
one Unit acts as Buyer or Seller and the other Unit acts as Conveyor, the Buyer/Seller Unit is
responsible for making sure the daily quantity of water conveyed is reported to the Conveyor.
The Conveyor Unit may also meter the amount of water conveyed and may base invoices on that
amount pursuant to section 10.

13. Right to Suspend or Reduce Supply of Water.

a. A Unit acting as either Seller or Conveyor may withhold, reduce, or suspend the supply
of water in the event of emergencies, water shortages, equipment problems, or other
events or conditions that the Seller Unit determines reduce either the amount of water
available for sale or the Seller Unit's ability to supply such water.

b. A Unit acting as Seller may suspend supplying water to the Buyer as long as the Buyer is
in breach of its obligation to pay the Seller for water.

c. A Unit acting as Seller or Buyer in a transaction where the other Unit is acting as
Conveyor may withhold, suspend, or terminate supplying water at any time without
liability to the Unit acting as Conveyor for such suspension or termination.

d. A Unit acting as Buyer may require the Unit acting as Seller to withhold, reduce, or
suspend supplying water in the event of emergencies, water shortages, equipment
problems, or other events or conditions that the Buyer Unit determines reduce the amount
of water needed by the Buyer or the Buyer Unit's ability to receive the water.
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14. Requlatory Compliance.

a. Seller Unit responsible for treatment of water; Buyer Unit responsible for approvals and
compliance. A Unit that sells water to the other understands that the Buyer Unit is not
expected to treat the water before it is consumed by the Buyer Unit’s customers. When a
Unit as Seller supplies water to the other Unit as Buyer, the Seller shall secure, or cause
to be secured, all necessary Federal and State approvals and shall comply with all
applicable Federal and State regulations, laws, orders, statutes, ordinances, codes, and
rules relating to the quality and treatment of the water.

b. Buyer Unit responsible for transfer. When a Unit as Seller supplies water to the other
Unit as Buyer, the Buyer shall secure, or cause to be secured, all necessary Federal and
State approvals and shall comply with all applicable Federal and State regulations, laws,
orders, statutes, ordinances, codes, and rules relating to the conveyance of the water.

c. Unit as Conveyor may require assurances. When a Unit as Buyer or Seller requests the
other Unit to act as Conveyor, the Conveyor Unit may require the requesting Unit or the
third party Seller or Buyer to secure, or cause to be secured, all necessary Federal and
State approvals and to comply with all applicable Federal and State regulations, laws,
orders, statutes, ordinances, codes, and rules relating to the transfer of the water. If the
prospective Conveyor Unit does not obtain assurances relating to the preceding sentences
in this subsection (c) that it finds to be satisfactory, it may refuse to act as Conveyor.

15. Cary-Apex Interlocal Agreement. Apex represents that the Town of Cary (“Cary”) is a tenant-
in-common with Apex in the Cary/Apex Water Treatment Facility upon terms set forth in an
interlocal agreement between Cary and Apex dated July 1, 2017(“Cary-Apex Interlocal
Agreement”), which addresses the ownership, operation and maintenance of the Cary-Apex
Water Treatment Plant and the Cary-Apex Interlocal Agreement provides that Cary must be
notified before Apex may sell water to another Party. Nothing in this Agreement is intended to or
shall require Apex to violate any provisions of the Cary-Apex Interlocal Agreement, including
provisions regarding Cary’s rights and ability to receive water from the Cary/Apex Water
Treatment Facility.

16. Appointment of Personnel. The Holly Springs Town Manager shall designate persons to carry
out Holly Springs’ obligations under this Agreement. The Apex Town Manager shall designate
persons to carry out Apex's obligations under this Agreement.

17. Termination. This Agreement may be terminated by written agreement of both Units. Either
Unit may terminate this Agreement because of substantial breach of this Agreement by the other
Unit, provided that the terminating Unit has given 90 days’ written notice to the breaching Unit
and the breaching Unit has not cured the breach during that period. Either Unit may terminate
this Agreement without cause provided that the terminating Unit has given 180 days’ written
notice to the other Unit. This section does not limit the Parties’ rights to enforce this Agreement
through any other action or remedy. Whether this Agreement terminates as provided in section 3
or earlier, it is agreed that on termination, all obligations that are still executory on both sides are
discharged but any right based on prior breach or performance survives.
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18. Breach and Default. In the event of breach of this Agreement, the Parties shall be entitled to
such legal or equitable remedy as may be available, including specific performance.

19. Notices. Unless otherwise provided, all notices provided for herein shall be in writing and shall
be sent properly addressed by first class mail and electronic mail to the parties at the addresses
shown below:

Town of Apex

PO Box 250

Apex, North Carolina 27502-250
Attention: Town Manager

With copies to the Water Resources Director

Town of Holly Springs
P.O. Box 8

Holly Springs, NC 27540
Attention: Town Manager

With copies to the Engineering Director

All notices shall be effective three (3) days after having been deposited, properly addressed and
postage prepaid, in the US Postal Service. Any party hereto may change the person to whom or
the address to which notices should be provided by giving written notice to the other parties of
the change.

20. Entire Agreement/Amendments. This Agreement constitutes the entire agreement between the
Parties with respect to its general subject matter. This Agreement may not be changed except in
writing signed by all the parties.

21. Representations and Warranties. The Parties each represent, covenant and warrant for the
other’s benefit as follows:

(a) Each Party has all necessary power and authority to enter into this Agreement and to carry
out the transactions contemplated by this Agreement, and this Agreement has been authorized by
Resolution spread upon the minutes of each Party’s governing body. This Agreement is a valid
and binding obligation of each Party.

(b) Neither the execution and delivery of this Agreement, nor the fulfillment of or compliance
with its terms and conditions, nor the consummation of the transactions contemplated by this
Agreement, results in a breach of the terms, conditions and provisions of any agreement or
instrument to which either Party is now a party or by which either is bound, or constitutes a
default under any of the foregoing.

(c) To the knowledge of each Party, there is no litigation or other court or administrative
proceeding pending or threatened against such Party (or against any other person) affecting such
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Party’s rights to execute or deliver this Agreement or to comply with its obligations under this
Agreement. Neither such Party’s execution and delivery of this Agreement, nor its compliance
with its obligations under this Agreement, requires the approval of any regulatory body or any
other entity the approval of which has not been obtained.

22. Dispute Resolution. In the event of conflict or default that might arise for matters associated
with this Agreement, the Parties agree to informally communicate to resolve the conflict. If any
such dispute cannot be informally resolved, then such dispute, or any other matter arising under
this Agreement, shall be subject to resolution in a court of competent jurisdiction. Such disputes,
or any other claims, disputes or other controversies arising out of, and between the Parties shall
be subject to and decided exclusively by the appropriate general court of justice of Wake County,
North Carolina.

23. No Waiver of Non-Compliance with Agreement. No provision of this Agreement shall be
deemed to have been waived by any party hereto unless such waiver shall be in writing and
executed by the same formality as this Agreement. The failure of any party hereto at any time to
require strict performance by the other of any provision hereof shall in no way affect the right of
the other party to thereafter enforce the same. In addition, no waiver or acquiescence by a party
hereto of any breach of any provision hereof by another party shall be taken to be a waiver of
any succeeding breach of such provision or as a waiver of the provision itself.

24. Governing Law. The parties intend that this Agreement be governed by the law of the State of
North Carolina. Proper venue for any action shall solely be Wake County.

25. Assignment. Neither Party may sell or assign any interest in or obligation under this Agreement
without the prior express written consent of the other Party.

26. Liability of Officers and Agents. No officer, agent or employee of any party will be subject to
any personal liability or accountability by reason of the execution of this Agreement or any other
documents related to the transactions contemplated hereby. Such officers, agents or employees
will be deemed to execute such documents in their official capacities only, and not in their
individual capacities. This section will not relieve any such officer, agent or employee from the
performance of any official duty provided by law.

27. Execution in Counterparts/Electronic Version of Agreement. This Agreement may be
executed in any number of counterparts, each of which shall be an original and all of which shall
constitute but one and the same instrument. Either Party may convert a signed original of the
Agreement to an electronic record pursuant to a North Carolina Department of Natural and
Cultural Resources approved procedure and process for converting paper records to electronic
records for record retention purposes. Such electronic record of the Agreement shall be deemed
for all purposes to be an original signed Agreement.

28. Verification of Work Authorization. The Parties, and all subcontractors, shall comply with
Article 2, Chapter 64, of the North Carolina General Statutes.

29. No third-Party Beneficiaries. There are no third-party beneficiaries to this Agreement.
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30. Time. Time is of the essence in this Agreement and each and all of its provisions.

31. Further Assurances/Corrective Instruments; Good Faith/Due Diligence. The Parties agree
that they will, from time to time, execute, acknowledge and deliver, or cause to be executed,
acknowledged and delivered, such supplements hereto and such further instruments as may
reasonably be required for carrying out the intention of this Agreement. The Parties agree to
work together in good faith and with all due diligence to provide for and carry out the purpose of
this Agreement.

IN TESTIMONY WHEREOF, the Town of Apex and the Town of Holly Springs, both
pursuant to resolutions of their respective governing boards spread upon their minutes, have caused this
Agreement to be executed and attested by their duly authorized officers and their official seals affixed,
the day and year first written above.
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[SEAL] TOWN OF HOLLY SPRINGS, NORTH
CAROLINA

By:

Randy J. Harrington, Town Manager

Date:

Attest:

Linda C. McKinney, Town Clerk

This instrument has been pre-audited in the
manner required by the Local Government Budget
and Fiscal Control Act.

Antwan Morrison, Interim Finance Director
Town of Holly Springs

ACKNOWLEDGEMENT
STATE OF NORTH CAROLINA
COUNTY OF WAKE
This day of , 2021, personally came before me, a Notary
Public in and for the said County and State, , Who, being by me duly sworn,

says that she is the Town Clerk of the Town of Holly Springs, North Carolina, a municipal
corporation duly organized and validly existing under the laws of the State of North Carolina and
acting through its Board of Commissioners, and by authority duly given and as the act of said
Town, the foregoing instrument was signed in its name by , as
of said Town, sealed with its seal, and attested by herself as the Town Clerk.

Witness my hand and official stamp or seal, this day , 2021.

[Signature of Notary Public]

My Commission Expires:
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[SEAL] TOWN OF APEX, NORTH CAROLINA

By:

Catherine Crosby, Town Manager

Date:

Attest:

Donna B. Hosch, Town Clerk

This instrument has been pre-audited in the
manner required by the Local Budget and
Fiscal Control Act.

By:
Vance Holloman, Finance Officer
Town of Apex
ACKNOWLEDEMENT
STATE OF NORTH CAROLINA
COUNTY OF WAKE
This day of , 2021, personally came before me,

a Notary Public in and for the said County and State, Donna B. Hosch, who, being by
me duly sworn, says that she is the Town Clerk of the Town of Apex, North Carolina, a
municipal corporation duly organized and validly existing under the laws of the State
of North Carolina and acting through its Board of Commissioners, and by authority duly
given and as the act of said Town, the foregoing instrument was signed in its name by
Catherine Crosby, as Town Manager of said Town, sealed with its seal, and attested by
herself as the Town Clerk.

Witness my hand and official stamp or seal, this day ,2021.

[Signature of Notary Public]

My Commission Expires:
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