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A G E N D A  
SPECIAL MEETING OF TYBEE ISLAND CITY COUNCIL 

April 20, 2022 at 3:00 PM 
Please silence all cell phones during Council Meetings 

 
 
Call to Order 
      
Planning and Zoning Consideration 

1. Subdivision of Land:  Requesting New Subdivision - 708 Butler Avenue, Chris Koncul 
2. Variance:  Requesting Hammer Head in lieu of cul-de-sac, 708 Butler Avenue, Chris 

Koncul 
3. Relevant Documents 

 Conservation Easement - Trees 
 Restrictive Covenants - 708 Butler 
 708 Plat 

 Letter from Attorney 
 708 Butler Easement 

 
Adjournment 
Individuals with disabilities who require certain accommodations in order to allow them to observe and/or participate in this meeting, 
or who have questions regarding the accessibility of the meeting or the facilities are required to contact Jan LeViner at 912.472.5080 
promptly to allow the City to make reasonable accommodations for those persons.   
 
*PLEASE NOTE:  Citizens wishing to speak on items listed on the agenda, other than public hearings, should do so during the 
citizens to be heard section.  Citizens wishing to place items on the council meeting agenda must submit an agenda request form to 
the City Clerk’s office by Thursday at 5:00PM prior to the next scheduled meeting.  Agenda request forms are available outside the 
Clerk’s office at City Hall and at www.cityoftybee.org. 
 

 

 

THE VISION OF THE CITY OF TYBEE ISLAND 

 
  

“is to make Tybee Island the premier beach community in which to live, work, and play.” 
 

 

 

THE MISSION OF THE CITY OF TYBEE ISLAND 

 
  

“is to provide a safe, secure and sustainable environment by delivering superior services through responsible planning, preservation of our 
natural and historic resources, and partnership with our community to ensure economic opportunity, a vibrant quality of life, and a thriving 
future.” 
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File Attachments for Item:

2. Variance:  Requesting Hammer Head in lieu of cul-de-sac, 708 Butler Avenue, Chris Koncul
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File Attachments for Item:

3. Relevant Documents

Conservation Easement - Trees

Restrictive Covenants - 708 Butler

708 Butler Façade Easement

708 Plat

Letter from Attorney

708 Butler Easement
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When recorded, return to 

Klein Law Group, LLC 

15 Lake Street, Suite 210 

Savannah, Georgia 31411 

 

 

STATE OF GEORGIA ) 

    ) 

COUNTY OF CHATHAM ) 

 

 

DEED OF CONSERVATION EASEMENT 

 

 THIS DEED OF CONSERVATION EASEMENT (this “Deed”) is made this__ day of 

__________, 2022, by and between CFK Properties, LLC, a Georgia Limited Liability Company, 

having an address at 15 Lake Street, Suite 230, Savannah, GA 31411 (the “Grantor”), in favor of 

City of Tybee  Island, Georgia, ("Grantee").  

 

W I T N E S S E T H: 

 

 WHEREAS, Grantor is the sole owner in fee simple of certain real property in Tybee Island, 

Chatham County, Georgia, more particularly described in Exhibit “A” attached hereto and 

incorporated herein by this reference, commonly known as 708 Butler Avenue (the “Property”); and  

 

 WHEREAS, Grantor desires to grant a Deed of Conservation Easement on those certain 

Tree Conservation Easement Areas (“Conservation Areas”) shown on the certain Subdivision Plat 

prepared for CFK Properties, LLC by__________ dated __________, 2022; and 

 

WHEREAS, the Conservation Areas possess significant natural, scenic, aesthetic, 

watershed, and open space and plant habitat features, and ecological air and water quality values 

(collectively the “Conservation Values”).  In particular, said Conservation Values include, but are 

not limited to: 

 

 The preservation of historically important land area within the meaning of paragraph 

170(h)(d)(5) of US Code.  

 The protection of a relatively natural habitat of fish, wildlife, or plants, or similar ecosystem, 

within the meaning of paragraph 170(h)(d)(3) of US Code, specifically the protection of a 

relatively natural habitat for many species of amphibians, and osprey, buzzards, crows, 

pileated woodpeckers and various other woodpeckers, and many species of song birds, gray 

squirrels. Tracts of forestland such as this are rapidly disappearing from the landscape in and 

around this area, which is near Butler Avenue, Tybee Island. 
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 WHEREAS, said Conservation Values are of great importance to Grantor, the people of the 

City of Tybee Island, Historic Savannah Foundation, Inc. and Chatham County, the people of the 

State of Georgia, and the public in general, and are worthy of preservation; and 

 

 WHEREAS, the preservation of the Property in its present state and proposed improved 

state will clearly enhance and preserve the Conservation Values; and  

 

WHEREAS, preservation of this open space is in keeping with the following clearly 

delineated governmental conservation policies: 

 

Georgia Conservation Easement Law [GA Code Sec. 44-10-1 et seq.]; 

The Clean Water Act, 33 U.S.C. §§ 1251 et seq. 

 

 WHEREAS, the Conservation Values of the Property are documented in an inventory of 

relevant features of the Property, on file at the offices of Grantee and incorporated by this reference 

(the “Baseline Documentation”), which inventory consists of a collection of reports, maps, 

photographs, and other documentation which the parties agree provide, collectively, an accurate 

representation of the Property at the time of this Easement and which is intended to serve as an 

objective information baseline for monitoring compliance with the terms of this Easement; and 

 

WHEREAS, Grantor intends that the Conservation Values of the Property be preserved and 

maintained by the continuation of land use patterns existing at the time of this Easement, including, 

without limitation, those relating to the quiet enjoyment of the land at the time of this Easement; 

and 

 

 WHEREAS, Grantor further intends, as the owner of the Property, to convey to Grantee the 

right to preserve and protect the Conservation Values of the Property in perpetuity in substantially 

its existing state; and 

 

 WHEREAS, by this Easement, Grantor and Grantee mutually intend that the Property be 

preserved in perpetuity in substantially its existing state, thereby furthering conservation protection 

and the preservation of the aforementioned Conservation Values; and 

 

 WHEREAS, Grantee is a publicly supported, municipal government; and 

 

 WHEREAS, Grantee is a qualified “holder” within the meaning of O.C.G.A. § 44-10-2; and 

 

 WHEREAS, Grantee agrees by accepting this Easement to honor the intentions of Grantor 

stated herein and to preserve and protect in perpetuity the Conservation Values of the Property for 

the benefit of this generation and the generations to come; 

 

 NOW, THEREFORE, for and in consideration of TEN AND NO/100 DOLLARS ($10.00) 

in hand paid at or before the sealing of these presents, the mutual intentions expressed in the 

foregoing recitals, the mutual covenants, terms, conditions and restrictions herein contained and 

other good and valuable consideration, the receipt and sufficiency whereof are hereby 

acknowledged, and pursuant to the Official Code of Georgia Annotated §§ 44-10-1 et. seq., which 
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expressly authorizes the conveyance herein contained, Grantor have freely and voluntarily granted, 

bargained, sold, aliened, conveyed and confirmed, and by these presents does freely and voluntarily 

grant, bargain, sell, alien, convey and confirm, unto Grantee and its successors and assigns, a 

perpetual, irrevocable, non-exclusive conservation easement (the “Conservation Easement”) over, 

across and through the Property for the purposes hereinafter set forth.  Grantee, by its execution 

hereof, accepts the foregoing grant of the Conservation Easement, and the recordation of this Deed 

of Conservation Easement shall constitute a “recordation of the acceptance” by Grantee within the 

meaning of O.C.G.A. § 44-10-3(b).  Upon the recordation hereof, Grantee shall be entitled to 

enforce the Conservation Easement pursuant to O.C.G.A. § 44-10-4. 

 

1.  Purpose.  It is the purpose of this Conservation Easement to assure that the Property will 

be retained forever predominantly in its present scenic, aesthetic, and undeveloped condition, and 

with its Conservation Values intact, and to prevent any use of the Property that will significantly 

impair or interfere with the Conservation Values of the Property, as generally defined in the 

Baseline Documentation.  Grantor intends that this Easement will confine the use of the Property to 

such activities as are consistent with the purpose of this Conservation Easement. 

 

 2.  Rights of Grantee.  To accomplish the purpose of this Easement the following rights are 

conveyed to Grantee by this Deed: 

 

  (a)  To preserve and protect the Conservation Values of the Property; 

 

  (b)  To enter upon the Property at reasonable times in order to monitor Grantor 

compliance with and otherwise enforce the terms of the Conservation Easement; provided that such 

entry shall be upon prior reasonable notice to Grantor, and Grantee shall not unreasonably interfere 

with Grantors’ use and quiet enjoyment of the Property; and 

 

  (c)  To prevent any activity on or use of the Property that is inconsistent with the 

purpose of the Conservation Easement and to require the restoration of such areas or features of the 

Property that may be damaged by any inconsistent activity or use, pursuant to Paragraph 7 hereof. 

 

 3.  Use Limitations.  Any activity on, or use of, the Property which is inconsistent with the 

purpose of this Conservation Easement is prohibited.  The Property shall be maintained in its 

current condition as a habitat for trees, plants and wildlife in a manner that is in keeping with the 

historic character of the City of Tybee Island, restricted from any development with buildings or 

otherwise or any use except for purposes defined in Paragraph 4 below. To prevent unkempt or 

damaged branches, the live oaks and palms shall be trimmed and pruned only with written or in-

person approval of Grantee’s arborist (“City Arborist”), which approval shall not be unreasonably 

withheld. Restricted to use by only the Butler Avenue Subdivision homeowners.   It is mutually 

agreed and understood, however, that the Conservation Easement permits Grantor and their heirs 

and successors-in-interest to use the Property for all purposes, present and future, not inconsistent 

with the Conservation Easement.  Without limiting the generality of the foregoing, the following 

activities and uses are expressly prohibited: 

 

  (a)  The change, disturbance or impairment of the natural, scenic, and aesthetic 

features of the Property, except as expressly provided herein. 
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  (b)  Any residential, commercial or industrial use of, or activity on, the Property 

except as expressly set forth herein; or, the legal subdivision of the Property except as described in 

Reserved Rights. 

 

  (c)  The construction or maintenance on the Property of any buildings, trailers, 

mobile homes, structures or other improvements, except as expressly permitted herein. 

 

  (d)  The exploration for, or extraction of, oil, gas or other minerals, hydrocarbons, 

soils or other materials on or below the surface of the Property except as expressly permitted in 

Paragraph 4 herein. 

 

  (e)  The burning of trash, garbage, yard cuttings or other refuse of any nature 

whatsoever on the Property. 

 

  (f)  Any use or activity that causes or presents a risk of causing soil erosion or 

significant water pollution including without limitation excavation, land filling, dredging, and 

mining, except as described in Paragraph 4 and as otherwise expressly permitted herein.  Excavation 

required for the construction of the improvements expressly permitted herein will be permitted. 

  

  (g) No outdoor advertising structures such as signs and billboards shall be displayed 

on the Property except as desirable or necessary in the accomplishment of the conservation and 

residential uses of the Property, and provided such signs do not significantly impair or interfere with 

the Conservation Values of the Property.  

 

  (h)  The construction or extension of above ground utility systems. 

 

  (i)   Any construction of permanent roads on the Property, or widening of the now 

existing roads on the Property, shown in said baseline data report, other than the construction of a 

permeable surface driveway or road as per the preliminary site plan approved by the City of Tybee on 

April 14, 2022, and the final site plan recorded in Plat Book ____, Page ____ of the records of the 

Superior Court of Chatham County, Georgia.    

 

(j)  No commercial antennas, radio towers or the like shall be installed on property. 

   

  (k) No cutting of the live oaks and/or palms except as necessary to prevent eminent 

hazard, disease, or fire, or as necessary to carry out Reserved Rights in Paragraph 4 hereof. The live 

oaks and palms shall be trimmed and pruned only with written or in-person approval of City 

Arborist, which approval shall not be unreasonably withheld. The goal is to maintain a permanent 

buffer in the Butler Avenue Subdivision between the highly trafficked areas of Tybee Island that are 

adjacent to Property. 

 

  (l) There shall be no disruption, alteration, pollution, depletion, or extraction on or 

from the Protected Property of existing surface or subsurface water flow or natural water sources, 

fresh water lakes, ponds and pond shores, marshes, creeks, or any other water bodies, nor shall any 
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activities or uses be conducted on the Protected Property that may reasonably be expected to cause 

detriment to water purity or alter natural water levels and/or flow in or over the Protected Property. 

 

            (m) There shall be no application of pesticides (including, but not limited to, 

insecticides, fungicides, rodenticides, and herbicides) on the Conservation Areas, except that 

pesticides may be used to manage or control invasive pests in a manner consistent with Best 

Management Practices at that time and which promotes the Purposes set forth in Paragraph 1 above.  

 

   

 4.  Reserved Rights.  Grantor reserve to themselves, and to their personal representatives, 

beneficiaries, heirs, successors, and assigns, all rights accruing from their ownership of the 

Property, including the right to engage in or permit or invite others to engage in all uses of the 

Property that are not expressly prohibited herein and are not inconsistent with the purpose of this 

Conservation Easement.  Without limiting the generality of the foregoing, the following rights are 

expressly reserved: 

 

  (a)  The right to take action reasonably necessary to prevent erosion on the Property 

or to protect public health or safety. 

 

  (b)  The right to lease or to give, sell, assign or otherwise transfer the Property by 

operation of law or by deed, in each case subject and subordinate to this Conservation Easement. 

 

(c)   The right to trim and prune the branches of the live oaks and palms overhanging 

the right-of-way at a height of thirteen (13) feet or less, and those branches above thirteen (13) feet as 

necessary to protect the public safety so as to permit the passage of fire, police and other public safety 

vehicles. Written or in-person approval by Grantee’s Fire Chief and City Arborist is required for 

trimming and pruning branches above thirteen (13) feet, which approval shall not be unreasonably 

withheld.  

  

(d) The right to cut, burn or remove from the Protected Property nuisance exotic or 

non-native species plants, damage caused by storms, insects and other animals, acts of God, disease, 

fire, unauthorized acts of third-parties and other causes beyond the reasonable control of Grantor, 

brush, trees and other vegetation as reasonably necessary to construct and maintain the, driveway, 

utilities and other improvements and structures expressly permitted hereunder; except, however, any 

live oak or palm to be cut, burned, or removed only with written or in-person approval of City 

Arborist, which approval shall not be unreasonably withheld. 

 

  (e) Except as expressly provided herein, Grantor retain exclusive access to and use of 

the Property. 

 

  (f)  Except as limited in this Deed, Grantor reserve all rights as fee owner of the 

Property, including, without limitation, the right to use the Property for all purposes not inconsistent 

herewith; and provided further, that Grantor hereby acknowledge that, pursuant to O.C.G.A. § 44-10-

4(b), Grantee is a necessary party in any proceeding of or before any governmental agency which may 

result in a license, permit or order for any demolition, alteration or construction on the Property. 
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  (g) The right to install underground utilities, including but not limited to wells, water 

lines and electricity or gas lines supporting the Property, provided, however, that such utilities are 

installed in a manner that is protective of specimen tree root systems. 

 

  (h)  The right to create and maintain nature trails or wildlife edges on the Property, not 

wider than eight (8’) feet, and comprising only natural materials.  All impervious materials and 

surfaces are prohibited.    

 

(i) The right to install fences, gates, benches, and lanterns supporting the Property. 

 

(j)    The right to install unlit signs during development of the Property.  

 

 5.  Notice of Intention to Undertake Certain Permitted Actions.  The purpose of requiring 

Grantor to notify Grantee prior to undertaking certain permitted activities, including Paragraph 4(e), 

4(f), 4(g) and 4(i), is to afford Grantee an opportunity to ensure that the activities in question are 

designed and carried out in a manner consistent with the purpose of this Conservation Easement.  

Whenever notice is required, Grantor shall notify Grantee in writing not less than sixty (60) days 

prior to the date Grantor intends to undertake the activity in question.  The notice shall describe the 

nature, scope, design, location, timetable, and any other material aspect of the proposed activity in 

sufficient detail to permit Grantee to make an informed judgment as to its consistency with the 

purpose of this Deed. 

 

6.  Grantee’s Approval.  Where Grantee’s approval is required, Grantee shall grant or 

withhold its approval in writing within thirty (30) days of receipt of Grantor written request 

therefore.  Grantee’s approval may be withheld only upon a reasonable determination by Grantee 

that the action as proposed would be inconsistent with the purpose of this Deed.   

 

 7.  Grantee’s Remedies.  If Grantee determines that Grantor is in violation of the terms of 

this Deed or that a violation is threatened, Grantee shall give written notice to Grantor of such 

violation and demand corrective action sufficient to cure the violation and, where the violation 

involves injury to the Property resulting from any use or activity inconsistent with the purpose of 

this Deed, to restore the portion of the Property so injured.  If Grantor fails to cure the violation 

within thirty (30) days after receipt of notice thereof from Grantee, or under circumstances where 

the violation cannot reasonably be cured within a thirty (30) day period, fail to begin curing such 

violation within the thirty (30) day period, or fail to continue diligently to cure such violation until 

finally cured, Grantee may bring an action at law or in equity in a court of competent jurisdiction to 

enforce the terms of this Deed, to enjoin the violation by temporary or permanent injunction, to 

recover any damages to which it may be entitled for violation of the terms of this Deed or injury to 

any Conservation Values protected by this Deed, including damages for the loss of scenic, aesthetic, 

or environmental values, and to require the restoration of the Property to the condition that existed 

prior to any such injury.  Without limiting Grantors’ liability therefore, Grantee, in its sole 

discretion, may apply any damages recovered to the cost of undertaking any corrective action on the 

Property.  If Grantee, in its sole discretion, determines that circumstances require immediate action 

to prevent or mitigate significant damage to the Conservation Values of the Property, Grantee may 

pursue its remedies under this Paragraph without prior notice to Grantor or without waiting for the 

period provided for cure to expire.  Grantee’s rights under this Paragraph apply equally in the event 
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of either actual or threatened violations of the terms of this Deed, and Grantor agree that Grantee’s 

remedies at law for any violation of the terms of this Deed are inadequate and that Grantee shall be 

entitled to the injunctive relief described in this Paragraph, both prohibitive and mandatory, in 

addition to such other relief to which Grantee may be entitled, including specific performance of the 

terms of this Deed, without the necessity of proving either actual damages or the inadequacy of 

otherwise available legal remedies.  Grantee’s remedies described in this Paragraph shall be 

cumulative and shall be in addition to all remedies now or hereafter existing at law or in equity. 

 

 8.  Costs of Enforcement.  Any costs incurred by Grantee in enforcing the terms of this Deed 

against Grantor, including, without limitation, costs of suit and reasonable attorneys’ fees, and any 

costs of restoration necessitated by Grantor violation of the terms of this Deed shall be borne by 

Grantor, if Grantee prevails in any action to enforce the terms of this deed.  If Grantor prevails in 

any action to enforce the terms of this Deed, Grantor costs of suit, including, without limitation, 

reasonable attorneys’ fees, shall be borne by Grantee. 

 

 9.  Grantee’s Discretion.  Enforcement of the terms of this Deed shall be at the discretion of 

Grantee, and any forbearance by Grantee to exercise its rights under this Deed in the event of any 

breach of any term of this Deed by Grantor shall not be deemed or construed to be a waiver by 

Grantee of such term or of any subsequent breach of the same or any other term of this Deed or of 

any of Grantee’s rights under this Deed.  No delay or omission by Grantee in the exercise of any 

right or remedy upon any breach by Grantor shall impair such right or remedy or be construed as a 

waiver. 

 

 10.  Waiver of Certain Defenses.  Grantor hereby waive any defense of laches, estoppel, or 

prescription. 

 

 11.  Acts Beyond Grantor’s Control.  Nothing contained in this Deed shall be construed to 

entitle Grantee to bring any action against Grantor for any injury to or change in the Property 

resulting from causes beyond Grantor’s control, including, without limitation, fire, flood, storm, and 

earth movement, acts of third parties, wildlife, insects and disease of plant, or from any prudent 

action taken by Grantor under emergency conditions to prevent, abate, or mitigate significant injury 

to the Property resulting from such causes. 

 

 12.  Access.  No right of access by the general public to any portion of the Property is 

conveyed by this Easement. 

 

 13.  Costs and Liabilities.  Grantor retains all responsibilities and shall bear all costs and 

liabilities of any kind related to the ownership, operation, upkeep, and maintenance of the Property.  

Grantor shall keep the Property free of any liens arising out of any work performed for, materials 

furnished to, or obligations incurred by Grantor. 

 

 14.  Taxes.  Grantor shall pay before delinquency all taxes, assessments, fees, and charges of 

whatever description levied on or assessed against the Property by competent authority (collectively 

“Taxes”), including any Taxes imposed upon, or incurred as a result of, this Deed, and shall furnish 

Grantee with satisfactory evidence of payment upon request; provided, however, that to the extent 

that the granting of the Conservation Easement shall entitle Grantor to a revaluation or other tax 
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relief, Grantee agrees to cooperate fully and promptly with Grantor in securing the benefits of the 

same as such; provided, further, that Grantor shall have no liability for the payment of Taxes, if any, 

levied upon or assessed against the Conservation Easement.  Grantee is authorized but in no event 

obligated to make or advance any payment of taxes, upon three (3) days’ prior written notice to 

Grantor, in accordance with any bill, statement, or estimate procured from the appropriate authority, 

without inquiry into the validity of the taxes or the accuracy of the bill, statement, or estimate, and 

the obligation created by such payment shall bear interest until paid by Grantor at the lesser of five 

percentage points over the prime rate of interest from time to time charged by the largest banking 

institution in Georgia or the maximum rate allowed by law. 

 

 15.  Hold Harmless.  Grantor shall hold harmless, indemnify, and defend Grantee and its 

members, directors, officers, employees, agents, and contractors and the heirs, personal 

representatives, successors, and assigns of each of them (collectively the “Indemnified Parties”) 

from and against all liabilities, penalties, costs, losses, damages, expenses, causes of action, claims, 

demands, or judgments, including, without limitation, reasonable attorneys’ fees, arising from or in 

any way connected with: (1) injury to or the death of any person, or physical damage to any 

property, resulting from any act, omission, condition, or other matter related to or occurring on or 

about the Property, regardless of cause, unless due to the negligence of any of the Indemnified 

Parties; (2) the existence or administration of this Deed. For the purpose of this paragraph 15, 

Grantor and Grantee agree that the duty owed by Grantor and Grantee and the other Indemnified 

Parties when physically upon the Property is that duty owed by an owner or occupier of land to a 

Licensee, as defined by Georgia law, and thus Grantor shall have no obligation of care or liability 

for personal injury or physical damage to any property beyond that owed to a Licensee 

 

 16.  Extinguishment.  If circumstances arise in the future such as render the purpose of this 

Deed impossible to accomplish, this Conservation Easement can only be terminated or 

extinguished, whether in whole or in part, by judicial proceedings in a court of competent 

jurisdiction pursuant to O.C.G.A. § 44-10-4(c).  The amount of the proceeds to which Grantee shall 

be entitled, after the satisfaction of prior claims, from any sale, exchange, or involuntary conversion 

of all or any portion of the Property contemporaneously with, or subsequent to, such termination or 

extinguishment, shall be determined, unless otherwise provided by Georgia law at the time, in 

accordance with Paragraph 17 below.  Grantee shall use all such proceeds in a manner consistent 

with the conservation purposes of this Deed. 

 

 17.  Proceeds.  This Conservation Easement constitutes a real property interest immediately 

vested in Grantee, which, for the purposes of this Paragraph 17, the parties stipulate to have a 

current fair market value determined by multiplying the fair market value of the Property 

unencumbered by the Conservation Easement (minus any increase in value after the date of this 

Deed attributable to improvements) by the ratio of the value of the Conservation Easement at the 

time of this Deed to the value of the Property, without deduction for the value of the Conservation 

Easement, at the time of this Deed, according to that certain Property Appraisal Report attached to 

the Baseline Report.  The values at the time of this Deed shall be those values used to calculate the 

deduction for federal income tax purposes allowable by reason of this Deed, pursuant to Section 

170(h) of the Internal Revenue Code of 1954, as amended.  For the purposes of this Paragraph, the 

ratio of the value of the Conservation Easement to the value of the Property unencumbered by the 

Conservation Easement shall remain constant. 
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 18.  Condemnation.  If the Conservation Easement is taken, in whole or in part, by exercise 

of the power of eminent domain, Grantee shall be entitled to compensation in accordance with 

applicable law and Paragraph 17 above, and Grantor and Grantee agree to join in all necessary and 

appropriate actions to recover the full value of such condemnation, including all incidental 

damages. 

 

 19. Assignment.  The Conservation Easement is transferable, but Grantee may assign its 

rights and obligations under this Deed only to  (Georgia Land Trust, Inc, and if it is not in existence 

at the time of said assignment) to an organization that is a qualified organization at the time of 

transfer under Section 170(h)(3) of the Internal Revenue Code of 1954, as amended (or any 

successor provision then applicable), and the applicable regulations promulgated there under, and 

authorized to acquire and hold conservation easements under Section 501(c)(3) and 170(h) of the 

Internal Revenue Code (or any successor provision then applicable).  As a condition precedent to 

any such transfer, Grantee and its successors and assigns shall require a specific written assumption 

of and agreement to be bound by this Deed from each transferee hereunder, which assumption shall 

state that the purposes that the Conservation Easement is intended to advance shall continue to be 

carried out by such transferee.  A copy of each such assumption shall be sent to grantor or the heirs, 

executors, administrators, personal representatives, successors or assigns of Grantor. 

 

 20. Subsequent Transfers and Transfer Fee.  Grantor agrees to incorporate the terms of this 

Deed in any deed or other legal instrument by which they divest themselves of any interest in all or 

a portion of the Property, including, without limitation, a leasehold interest.  Grantor further agree 

to give written notice to Grantee of the transfer of any interest at least sixty (60) days prior to the 

date of such transfer.  The failure of Grantor to perform any act required by this Paragraph shall not 

impair the validity of this Conservation Easement or limit its enforceability in any way. There shall 

be assessed by the Grantee, and collected from all purchasers of the Protected Property, a transfer 

fee equal to one (1) percent of the sales price or other consideration paid in connection with the 

transfer of any interest in such Protected Property, which transfer fee shall be paid to the Grantee at 

the time of the transfer.  This sum shall be placed in Grantee’s stewardship fund, or such similarly 

named successor fund, to finance Grantee’s efforts to uphold its duties and responsibilities under the 

Easement on the Protected Property as well as on Grantee’s other protected properties.   In the event 

of non-payment of such transfer fee, Grantee shall have the right to file a lien for such unpaid 

transfer fees which shall be a lien on the Protected Property but which lien shall be subordinate to 

this Easement and to the lien of any first mortgage on the Protected Property.  Any such lien may be 

enforced and/or foreclosed in accordance with the laws of the State of Georgia.  Grantee may 

require the Grantor and/or any subsequent purchaser to provide reasonable written proof of the 

applicable sales price, such as executed closing statements, contracts of sale, and copies of deeds or 

other such evidence.  Any transfer subsequent to the conveyance of this conservation easement 

without consideration shall be exempt from the assessment of such transfer fee.  An exchange of 

properties pursuant to Code §1031, or similar statute, shall be deemed to be for consideration based 

on the market value of the property received at the time of such transfer.  Market value shall be 

determined by agreement of the Grantor and the Grantee, or in the absence of such agreement, by an 

MAI appraiser selected by the Grantee, whose appraisal fee shall be paid by the Grantee.  Any 

transfer to Grantee shall be exempt from the assessment of such transfer fee. 
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 21.  Estoppel Certificates.  Upon request by Grantee, Grantor shall within twenty (20) days 

execute and deliver to Grantee any document, including an estoppel certificate, which certifies 

Grantor’ compliance with any obligation of Grantor contained in this Deed and otherwise evidences 

the status of this Easement as may be requested by Grantee. 

 

 22.  Notices.  Any notice, demand, request, consent, approval or communication that either 

party desires or is required to give to the other hereunder shall be in writing and either served 

personally or sent by nationally-recognized, overnight courier service or U.S.  registered or certified 

mail, postage prepaid, return receipt requested, addressed as follows (or to such other address as 

may be specified by any such party to the other hereunder by written notice delivered in accordance 

with this Paragraph 22: 

 

To Grantor:  CFK Properties, LLC 

   c/o Chris Koncul 

   15 Lake Street, Suite 230 

     Savannah, GA 31411  

   

With a copy to:           Chris Klein 

     Klein Law Group, LLC 

     15 Lake Street, Suite 210 

     Savannah, GA 31411    

 

  To Grantee:  The City of Tybee Island 

     ____________________ 

     Tybee Island, GA 31328 

     Attn:  Mayor Shirley Sessions 

 

  With a copy to:           Bubba Hughes, City Attorney  

     Ellis Painter 

     7 East Congress Street, 2nd Floor 

     Savannah, GA 31401 

     

      

 

Any notice or other communication mailed as hereinabove provided shall be deemed effectively 

given or received on the date of delivery, if personally served or if delivered by nationally 

recognized, overnight courier service, or on the date indicated on the return receipt, if sent by U.S. 

registered or certified mail as described above.  If any notice mailed is properly addressed but 

returned for any reason, such notice shall be deemed to be effective notice given on the date of 

mailing. 

 

 23.  Recordation.  Grantor and Grantee agree that this Deed shall be promptly recorded in 

the official records of Chatham County, Georgia. 

 

 24.  Amendment.   If circumstances arise under which an amendment to or modification of 

this Deed would be appropriate, Grantor and Grantee are free to jointly amend this Deed; provided 
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that no amendment shall be allowed that will affect the qualification of this Conservation Easement 

or the status of Grantee under any applicable laws, including O.C.G.A. § 44-10-1, et seq., or Section 

170(h) of the Internal Revenue Code of 1954, as amended, and any amendment shall be consistent 

with the purpose of this Deed, and shall not affect its perpetual duration.  Any such amendment 

shall be recorded in the official records of Chatham County, Georgia. 

 

25.  General Provisions.   

 

  (a)  Controlling Law.  The interpretation and performance of this Deed shall be 

governed by the laws of the State of Georgia. 

 

  (b)  Liberal Construction.  Any general rule of construction to the contrary 

notwithstanding, this Easement shall be liberally construed in favor of the grant to effect the 

purpose of this Deed and the policy and purpose of O.C.G.A. § 44-10-1, et seq..  If any provision in 

this instrument is found to be ambiguous, an interpretation consistent with the purpose of this Deed 

that would render the provision valid shall be favored over any interpretation that would render it 

invalid. 

 

  (c)  Severability.  If any provision of this Deed, or the application thereof to any 

person or circumstance, is found to be invalid, the remainder of the provisions of this Deed, or the 

application of such provision to persons or circumstances other than those as to which it is found to 

be invalid, as the case may be, shall not be affected thereby. 

 

  (d)  Entire Agreement.  This instrument sets forth the entire agreement of the parties 

with respect to the Deed and supersedes all prior discussions, negotiations, understandings, or 

agreements relating to the Conservation Easement, all of which are merged herein.  No alteration or 

variation of this instrument shall be valid or binding unless contained in an amendment that 

complies with Paragraph 24 hereof. 

 

  (e)  No Forfeiture.  Nothing contained herein will result in a forfeiture or reversion of 

Grantor’s title in any respect. 

 

  (f)  Joint Obligation.  The obligations imposed by this Deed upon Grantor shall be 

joint and several. 

 

  (g)  Successors and Assigns:  Covenants, etc. Run With Land.   The covenants, 

terms, conditions and restrictions of this Deed shall be binding upon, and shall inure to the benefit 

of, the parties hereto and their respective heirs, executors, administrators, personal representatives, 

successors and assigns, and shall continue as an easement and servitude running with the Property 

in perpetuity and enforceable against Grantor and all present and future owners, tenants and other 

holders of any interest in the Property.  The benefits herein conferred upon Grantee shall be in gross 

and assignable by Grantee, but only in accordance with Paragraph 19 above.  The terms “Grantor” 

and “Grantee”, when used herein, shall be deemed to refer to Grantor or Grantee, as the case may 

be, and their personal representatives, heirs, executors, administrators, successors and assigns.   
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  (h)  Termination of Rights and Obligations.  A party’s rights and obligations under 

this Deed terminate upon transfer of the party’s interest in this Deed or Property pursuant to the 

terms of Paragraphs 19 and 20 hereof, except that liability for acts or omissions occurring prior to 

transfer shall survive transfer. 

 

  (i)  Captions.  The captions in this instrument have been inserted solely for 

convenience of reference and are not a part of this instrument and shall have no effect upon 

construction or interpretation. 

 

  (j)  Counterparts.  The parties may execute this instrument in two or more 

counterparts, which shall, in the aggregate, be signed by both parties; each counterpart shall be 

deemed an original instrument as against any party who has signed it.  In the event of any disparity 

between the counterparts produced, the recorded counterpart shall be controlling. 

 

 (k)  Grantor’ Representations and Warranties.  Grantor hereby represent and warrant 

that they are seized of the Property in fee simple and has good right to grant and convey the 

Conservation Easement, that the Property is free and clear of any and all encumbrances, and that 

Grantee and its successors and assigns shall have the use of and enjoy all of the benefits derived 

from and arising out of the Conservation Easement. 

 

 (l) The Grantor covenant and represent that, to the best of their knowledge, no 

hazardous substance or toxic waste exists nor has been generated, treated, stored, used, disposed of, 

or deposited in or on the Protected Property, and that there are not now any underground storage 

tanks located on the Protected Property. 

 

  (m) Baseline Documentation.  Grantee acknowledges, by its acceptance of the 

Conservation Easement, that Grantor’ historical and present uses of the Property are compatible 

with the purposes of the Conservation Easement.  In order to establish a present condition of the 

Conservation Values so as to be able to properly monitor future uses of the Property and assure 

compliance with the terms hereof, Grantee has prepared or caused to be prepared the Baseline 

Documentation.  The Baseline Documentation shall be used to assist in establishing the condition of 

the Property as of the date of this Deed.  Grantor and Grantee acknowledge and agree that, in the 

event that a controversy arises with respect to the nature and extent of Grantor’s historical and 

present use or the physical condition of the Property subject to the Conservation Easement as of the 

date hereof, the parties may look beyond the Baseline Documentation, if necessary, to other relevant 

or material documents, surveys, reports and other evidence showing conditions at the time of 

execution of this Deed to assist in the resolution of the controversy. A copy of said baseline is kept 

at Grantee’s place of business and is attached herein by reference. 

 

 TO HAVE AND TO HOLD the Conservation Easement unto Grantee and its successors and 

assigns, together with all and singular the rights, members and appurtenances thereof to the same 

being, belonging or in anywise appertaining, to the only proper use, benefit of Grantee forever.  The 

covenants agreed to and the terms, conditions, restrictions and purposes imposed as aforesaid shall 

not only be binding upon Grantor but also its personal representatives, heirs, executors, 

administrators, successors and assigns, and shall continue as an easement and servitude running in 

perpetuity with the Property. 
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IN WITNESS WHEREOF, the Grantor and the Grantee have executed and sealed this 

document the day and year first above written.  

 

 

SIGNATURE PAGES FOLLOW 
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Signed, Sealed and Delivered 

in the Presence of:     GRANTOR:  

        CFK Properties, LLC 

 

 

____________________________       _____________________________(L.S.) 

Witness      By: Christopher Koncul, Manager 

 

        [company seal] 

____________________________ 

Notary Public 

 

 

 

Signed, Sealed and Delivered 

in the Presence of:     GRANTEE:  

 City of Tybee Island, GA 

 

 

____________________________       _____________________________(L.S.) 

Witness      By: Shirley Sessions, Mayor 

 

         

____________________________ 

Notary Public 

Attest:       

        Name: ________________________ 

        Title: ________________________ 
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EXHIBIT “A” 
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When recorded, mail copy to: 

Historic Savannah Foundation, Inc. 

P.O. Box 1733 

Savannah, GA  31402 

 

 

STATE OF GEORGIA  ) 

     ) 

COUNTY OF CHATHAM  ) 

 

RESERVED CONSERVATION EASEMENT AND PRESERVATION AGREEMENT 

 

This Reserved Conservation Easement and Preservation Agreement (hereinafter referred to as 

“Agreement”) is entered into this __TH day of ______ 2022, by and between CHRIS KONCUL 

(hereinafter referred to as “Grantor”) and HISTORIC SAVANNAH FOUNDATION, INC., a 

Georgia non-profit corporation (hereinafter referred to as “Grantee”) pursuant to the provisions 

of Sections 44-10-1 through 44-10-8 of the Official Code of Georgia, entitled the “Georgia 

Uniform Conservation Easement Act” for the purpose of preserving its exterior facades located 

in Chatham County, Georgia, being generally known as all that certain lot, tract or parcel of land 

situate, lying and being on Tybee Island, Chatham County, Georgia, and being known and 

designated as 708 BUTLER AVENUE, with a PIN# of: 0-0000-00-000, and being known as -

Beach Lot ------, WARD 2 TYBEE. 

 
WITNESSETH: 

 

WHEREAS, Historic Savannah Foundation, Inc., (“Grantee”) is a private, non-profit 

corporation incorporated in the State of Georgia and has received a determination of exemption 

by letter dated January 24, 1958 from the United States Internal Revenue Service under Section 

501(c)(3) and Section 509(a)(l) of the Internal Revenue Code of 1986, as amended, and the 

regulations thereunder.   Grantee has as a principal corporate purpose the acquisition, 

improvement and preservation of property in and around Savannah, Georgia.  Grantee is a 

qualified holder pursuant to the provisions of the Georgia Uniform Conservation Easement Act 

(O.C.G.A. Sections 44-10-1 through 44-10-8, herein, the “Act”); and 

 

WHEREAS, Grantor is owner in fee simple of the property; and 

WHEREAS, the property contains certain improvements thereon, including a historic, two-

story, wood-frame beach house constructed in 1928; and 

 

WHEREAS, Grantor and Grantee recognize the historical, architectural and cultural values and 

significance of the Property, and have the common purpose of conserving and preserving the 

aforesaid conservation and preservation values and significance of the property; and 

WHEREAS, Both Grantor and Grantee desire that the entire structure and particularly its 

exterior facades located on the land described in the Deed to which this Agreement is attached be 

rehabilitated and sympathetically adapted for contemporary use while retaining its historically 

and architecturally significant features and protected and maintained in conformance with the 

provisions hereof; and 
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WHEREAS, the structure also contains certain interior features that are of significance, 

including hardwood floors; and  

 

WHEREAS, Grantee is a private, tax-exempt, nonprofit organization whose primary purpose is 

the preservation and protection of Savannah and Chatham County’s heritage; and 

WHEREAS, Grantee is authorized to accept easements to protect historic property significant in 

state history and culture under the provisions of the Georgia Uniform Conservation Easement 

Act (O.C.G.A. Sections 44-10-1 through 44-10-8, herein, the “Act”) provides for conservation 

easements to protect and preserve property significant in Georgia history and culture; and  

WHEREAS, Historic Savannah Foundation will be the legal grantee of this easement, however, 

it will be monitored by the Tybee Island Historical Society due to their location and familiarity 

with the property, as per the provisions agreed upon and outlined in this easement; and  

WHEREAS, such easements are legal tools used to protect and preserve the historical, 

architectural and cultural integrity of the property and its settings; and 

WHEREAS, such easements confine the treatment of the exterior facades, and certain interior 

elements heretofore mentioned, to prevent undertakings that will impair or interfere with the 

conservation and preservation values; and  

WHEREAS, the exterior facades’ conservation and preservation values are documented in a set 

of reports, drawings, and photographs (hereinafter, “Baseline Documentation or Exhibit A”) 

incorporated herein by reference, which Baseline Documentation the parties agree provides an 

accurate representation of the exterior facades as of the effective date of this grant. In the event 

of any discrepancy between the two counterparts produced, the counterpart retained by Grantee 

shall control; and 

WHEREAS, the grant of an easement on the exterior facades will assist in preserving and 

maintaining the exterior facades and its historical, architectural and cultural features for the 

benefit of the people of the City of Savannah, the County of Chatham, the State of Georgia, and 

the United States of America; and 

WHEREAS, to that end, Grantor desires to grant to Grantee, and Grantee desires to accept, an 

easement in perpetuity on the exterior facades pursuant to the Act; 

NOW, THEREFORE, in furtherance of this common desire and in consideration of ten dollars 

($10.00) and other good and valuable consideration, the receipt and sufficiency of which are 

hereby acknowledged, Grantor grants to Grantee a perpetual, irrevocable conservation easement 

over, across, through and upon the exterior facades, as such a conservation easement is defined 

in the Act, all in accordance with such further terms and conditions set forth herein (the 

“Easement”), Grantee hereby accepts the Easement within the meaning of O.C.G.A. § 44-10-

3(b), and Grantor and Grantee hereby further agree as follows: 

 

1. Documentation of the Exterior Facades 

In order to make more certain the full extent of Grantor’s obligations and the 

restrictions on the exterior facades and certain interior elements, and in order to 

document the existing nature and condition of the exterior facades and interior 

elements is incorporated as Exhibit “A” (Baseline Documentation) appended to this 

Agreement. The Grantor has provided to the Grantee current photographs (Exhibit A) 
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of the exterior facades, interior elements, as well as an elevation drawing for 

rehabilitation purposes.  The Grantor agrees that the nature and condition of the 

aforementioned on the date of execution of this Agreement is accurately documented 

by the photographic record, which shall be maintained for the life of this Agreement 

and the easement conveyed hereby in the Grantee’s Conservation Easement file for the 

exterior facades.   

 

2. Rights of the Grantee 

Grantee agrees to hold this Agreement exclusively for preservation purposes.  Any 

transfer by Grantee shall be conditioned upon the transferee being qualified in 

Grantee’s opinion and agreeing to hold this Agreement exclusively for preservation 

purposes and continuing the preservation purpose which this Agreement was 

originally intended to carry out.  “Qualified” means qualified within the meaning of 

the Georgia Uniform Conservation Easement Act (O.C.G.A. Sections 44-10-1 through 

44-10-8).  Grantee agrees to give written notice to Grantor at least thirty (30) days 

prior to the date of transfer. 

 

3. Right to Inspect 

The Grantor agrees that the Grantee, and its employees, agents, and designees shall 

have the right to inspect the exterior facades at all reasonable times, upon twenty-four 

(24) hours prior notice, in order to ascertain whether the conditions of this Agreement 

are being observed  

 

4. Monitoring duties and responsibilities 

    All easements must be inspected at least once annually to ensure that Grantor is 

abiding by the terms of this agreement, to ensure no unauthorized changes have been 

made, and that the property is being well-maintained.  Typically, this exterior inspection 

is conducted by Grantee during the summer months between June and August. Grantee 

shall be the legal holder of this easement - responsible for compliance and enforcement, 

but annual inspections and monitoring duties shall be the sole responsibility of the 

Tybee Island Historical Society (TIHS) by virtue of this agreement. Given the proximity 

of this property to TIHS staff, as well as their familiarity with the property, it is hereby 

agreed that for practical reasons TIHS shall conduct these regular inspections of the 

property using HSF’s standard monitoring report, attached as Exhibit B.  The monitoring 

report shall be submitted to HSF no later than September 1 of every year, along with as 

many current photographs needed to adequately document the condition of the property 

at that time. TIHS may make as many additional inspections as it deems necessary, as an 

appointee of Grantee, per the provisions outlined in paragraph #3 above.  

 

5. Notice  

Grantee shall be given prior written notice by Grantor of any proposed alterations to 

the exterior facades, as well as interior elements heretofore included, and have 

sufficient opportunity to respond to details of the proposal (measured drawings, 

sketches, renderings, etc.).  The purpose of requiring notice to Grantee prior to 

undertaking certain permitted activities is to afford Grantee an adequate opportunity 

to provide comment on the proposal, accept or decline the proposal in whole or in 
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part, and monitor the activities in question to ensure that they are designed and 

carried out in a manner that is consistent with the purpose of this Agreement.   

 

Grantor and Grantee agree that that the restrictions of this Agreement shall apply to 

the exterior facades of the building located on the exterior facades, and that no 

change to the exterior facades may be made by Grantor except as provided herein.  

Interior elements heretofore included are subject to regulation by this easement as 

well. 

 

6. Duration 

This Agreement is granted in perpetuity commencing on the date when this 

instrument is filed for record with the Clerk of Superior Court of Chatham County, 

Georgia. 

 

 

7. Restrictions on Activities that Would Affect Historically Significant  

       Components of the Exterior Facades 

The Grantor agrees that no construction, alteration, remodeling, demolition or any 

other activity shall be undertaken or permitted to be undertaken on the exterior 

facades which would, in Grantee’s opinion, affect its historical and architectural 

integrity e.g., exterior construction materials, architectural details, form, fenestration, 

color or height of the exterior facades, or adversely affect its structural soundness, 

without prior written permission of the Grantee affirming that such reconstruction, 

repair, cleaning, repainting, refinishing, rehabilitation, preservation, or restoration 

will be consistent with The Secretary of the Interior’s Standards for the Treatment of 

Historic Properties (hereinafter referred to as the “Standards).   

 

8. Restrictions on Activities that Would Affect Historically Significant  

Interior Components  

Grantor agrees to retain and preserve the historically significant interior feature 

heretofore listed in this conservation easement, specifically the original hardwood 

floors, and conduct all work to conform with the above referenced Standards.  

Grantee is responsible to self-report directly to HSF once a year to demonstrate this 

element has been retained. This shall be accomplished by submitting date stamped, 

interior photos of the house to validate that the hardwood floors have been retained, 

preserved, and are being maintained. 

   

9. Duty to Maintain the Exterior Facades 

Grantor agrees at all times to maintain the exterior facades in a good and sound state 

of repair and to maintain the exterior facades according to the Standards so as to 

prevent deterioration and preserve the architectural and historical integrity of the 

Exterior facades in ways that protect and enhance those qualities that make the 

Exterior facades eligible for listing in the National Register of Historic Places.   

 

Grantee agrees that in the event such above-scheduled work has not been commenced 

and completed within the stated time periods and/or in the event that Grantor attempts 
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to sell the exterior facades before commencing work then, in either event, Grantee 

shall have the right to revoke its approval of proposed changes.    

 

10. Agreement Shall Run With the Land; Conditions on Conveyance 

The conservation easement conveyed hereby shall run with the land and be binding 

on the Grantor, its successors, and assigns in perpetuity from the date of execution of 

this agreement.  The Grantor agrees to insert an appropriate reference to this 

Agreement in any deed or other legal instrument by which it divests itself of either 

the fee simple title or other lesser estate in the exterior facades, or any part thereof.  

 

11. Transfer Fee 

Grantor understands that a transfer fee of $500 is to be payable to Grantee each time 

the property changes hands.  The buyer or recipient of the property will pay the fee to 

the Grantee at each subsequent closing to help defray costs associated with Grantee 

holding, monitoring, and enforcing the conservation easement.  

(Initial:__________) I have read and understand this section 

 

12. Casualty Damage or Destruction 

In the event that the exterior facades or any parts of same shall be damaged or 

destroyed by fire, flood, windstorm, earth movement, or other casualty, the Grantor 

shall notify the Grantee in writing within thirty (30) days of the damage or 

destruction, such notification to include a description of emergency work, if any, 

which has already been completed. No repairs or reconstruction of any type, other 

than necessary temporary measures required by emergent circumstances to stabilize 

the exterior facades and/or to prevent further damage thereto or to provide for public 

safety, shall be undertaken by the Grantor without the Grantee’s prior written 

approval indicating that the proposed work will meet the Standards. The Grantee 

shall give its written approval, if any, of any proposed work within sixty (60) days of 

receiving the request from the Grantor, and such approval shall not be unreasonably 

withheld. If, after reviewing the condition of the exterior facades, the Grantee 

determines that the features, materials, appearance, workmanship, and environment 

which made the exterior facades eligible for listing in the National Register of 

Historic Places have been lost or so damaged that its continued National Register 

listing is in question, the Grantee will notify the State Historic Preservation Officer in 

writing of such determination within thirty (30) days. Upon notification in writing to 

the Grantee by the Keeper of the National Register that, after evaluation, a decision 

has been made to remove the Exterior facades from the National Register, this 

Agreement and the easement conveyed hereby shall be void and of no further effect. 

A copy of said notification shall be recorded in the records of Chatham County, 

Georgia, to constitute notice of such termination of this easement conveyed hereby.   

 

13. Enforcement    

Grantee shall have the right to prevent and cause violations of the terms of this 

Agreement to be corrected. If the Grantee, upon inspection of the exterior facades, 

finds a violation, it may exercise its discretion to seek injunctive relief in a court 

having jurisdiction. Except when an ongoing or imminent violation will irreversibly 

diminish or impair the cultural, historical, or architectural importance of the exterior 
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facades, the Grantee shall give the Grantor sixty (60) days’ written notice of the 

violation and opportunity to cure the violation before taking any formal action, 

including, but not limited to, any legal action. If a court of competent jurisdiction 

determines that a violation exists or has occurred, the Grantee may obtain an 

injunction to stop the violation, temporarily or permanently.  

(Initial:__________) I have read and understand this section 

 

 

14. Violations        

Grantor will, at Grantor's expense, cure any breach or violation of the terms of this 

Easement after receiving notice or knowledge thereof and diligently pursues the cure 

to completion.   

 

Upon any breach of the terms of this Agreement by Grantor, Grantee shall, in 

addition to the rights conferred on Grantee by the paragraph above, have the 

following rights which shall be cumulative and shall be in addition to any other rights 

and remedies available to Grantee, at law or in equity: 

 

(i.) to require restoration of the exterior facades to their condition at the time of the 

granting of this Agreement or to the enhanced condition of the exterior facades as a 

result of the requirements for repair, restoration or maintenance contained in this 

Agreement; 

(ii.) to enjoin any further breach or enforce any covenant hereof by action in an 

appropriate court of competent jurisdiction; 

(iii.) to recover damages for any breach of the conditions hereof or for the purpose of 

accomplishing the restoration of the exterior facades thereon by Grantee; and/or, 

(iv.) to enter upon the property, correct any such violation, and hold Grantor, their 

successors, and/or assigns, liable for the cost thereof, and, any amounts expended by 

Grantee to correct said violation shall accrue interest at the rate of two percent (2%) 

per month until paid.  Any amounts so expended by Grantee, together with interest as 

aforesaid, shall constitute a lien upon the property, which lien may be foreclosed in 

the manner provided by the laws of the State of Georgia, and Grantor shall be liable 

for any costs and expenses incurred in connection therewith, including reasonable 

attorney fees. 

(v.) File a “Notice of Violation” with the Clerk of the Superior Court of Chatham 

County, State of Georgia, which shall act as an encumbrance on the title of the 

Property. 

(vi.) Charge penalty fees: If the Grantor or any successor or assign fails to comply 

with any of the terms found in this Covenant for Deed Restrictions at any time, HSF 

may utilize this remedy pursuant to the following and the law to enforce compliance: 

 The Grantor (or successor) shall first be given notice of any violation in 

writing (certified mail). 

 The Grantor (or successor) shall have one month (or 30 days) from receipt of 

the written violation to rectify the matter. 

 If the Grantor (or successor) fails to satisfactorily resolve said violation within 

the allotted time, HSF will fine the Purchaser $1,000.  Failure to pay the fine 

and resolve the issue within one month (or 30 days) will result in increased 
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fines.  The initial amount will compound every month (each subsequent 30 

days) by 20%.  HSF may elect to collect on the fine at any time, utilizing the 

services of a third-party collection agency. 

 A lien in the amount of the unpaid balance may be placed on the property. 

 

Rights under this Agreement apply equally in the event of either actual or threatened 

violations of the terms of this Agreement. Remedies of law for any violation of the 

terms of this Agreement may be inadequate, and, in such event, injunctive relief, both 

prohibitive and mandatory, shall be appropriate in addition to such other relief to 

which the enforcing party may be entitled, including specific performance of the 

terms of this Agreement.  (Initial:__________) I have read and understand this section 

 

16. Grantee’s Remedies 

a)  In the event Grantor is found to have violated any of its obligations, or if Grantor has 

required Grantee to seek expert advice outside the normal course of business, Grantor 

shall reimburse Grantee for any costs or expenses incurred in connection with Grantee’s 

enforcement of the terms of this Agreement, including but not limited to all reasonable 

court costs, and attorney, architectural, engineering, and expert witness fees.  Damages 

may be recovered for violation of the terms of this Agreement or injury to any 

preservation values protected by this Agreement, including reasonable damages for the 

remediation of lost scenic, aesthetic, environmental, and preservation values.  Any 

damages recovered shall be applied to the cost of undertaking any corrective or remedial 

action on the exterior facades.  Any costs of restoration or remediation necessitated by 

violation of the terms of this Agreement shall be borne by the party causing such 

violation. 

 

17. Grantee Hereby Warrants and Covenants 

a) Grantee is a Qualified Organization for purposes of §170(h) (3) of the Code, or a 

comparable provision in any subsequent revision of the Code.  In the event that the 

Grantee’s status as a Qualified Organization is successfully challenged by the Internal 

Revenue Service, then the Grantee shall promptly select another qualified organization 

for purposes of §170(h)(3) of the Code and transfer all of its rights and obligations under 

this Agreement to it. 

 

b) In the event that Grantee shall at any time in the future become the fee simple owner of 

the exterior facades, Grantee covenants and agrees, in the event of a subsequent 

conveyance of the same to another entity, to create a new preservation easement 

containing the same restrictions and provisions as are contained herein, and either to 

retain such easement in itself or to convey such easement to a similar unit of federal, 

state, or local government, or local, state, or national organization whose purposes, inter 

alia, are to promote preservation of historical, cultural, or architectural resources, and 

which is a qualified organization under §170(h)(3) of the Code. 

 

18. Acts Beyond Control 

Nothing contained in the Agreement shall be construed to entitle Grantee to bring any 

action for any injury to or change in the exterior facades resulting from extraordinary 

causes, including, without limitation, fire, flood, storm, and earth movement, or from any 
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prudent action taken under emergency conditions to prevent, abate, or mitigate significant 

injury to the exterior facades resulting from such causes. 

 

In the event that the exterior facades or any parts of same shall be damaged or destroyed 

by fire, flood, windstorm, hurricane, earth movement, or other casualty, Grantor shall 

notify Grantee in writing within thirty (30) days of the damage or destruction, such 

notification including what, if any, emergency work has already been completed.  No 

repairs or reconstruction of any type, other than temporary emergency work to prevent 

further damage to the exterior facades and to protect public safety, shall be undertaken by 

Grantor without Grantee’s prior written approval. Within sixty (60) days of the date of 

damage or destruction, if required by Grantee, Grantor at its expense shall submit to the 

Grantee a written report prepared by a qualified restoration architect and an engineer who 

are acceptable to Grantor and Grantee; this report shall include the following: 

 

(i.) an assessment of the nature and extent of the damage; 

(ii.) a determination of the feasibility of the rehabilitation of the exterior 

facades and/or reconstruction of damaged or destroyed portions of the 

exterior facades; and  

(iii.) a report of such restoration/reconstruction work necessary to return 

the exterior facades to the condition existing at the effective date of this 

instrument. 

 

b) If, after reviewing the report provided in paragraph ii above and assessing the 

availability of insurance proceeds after satisfaction of any mortgagee’s/lender’s 

claims under paragraph 19, Grantor and Grantee agree that the purpose of the 

Agreement will be served by such restoration/reconstruction, Grantor and Grantee 

shall establish a schedule under which Grantor shall complete the 

restoration/reconstruction of the exterior facades in accordance with plans and 

specifications consented to by the parties up to at least the total of the casualty 

insurance proceeds available to Grantor. 

 

c) If, after reviewing the report and assessing the availability of insurance 

proceeds after satisfaction of any mortgagee’s/lender’s claims under paragraph 

19, Grantor and Grantee agree that restoration/reconstruction of the exterior 

facades is impractical or impossible, or agree that the purpose of the Agreement 

would not be served by such restoration/reconstruction, Grantor may, but only 

with the prior written consent of Grantee, alter, demolish, remove, or raze one or 

more of the exterior facades, and/or construct new improvements on the exterior 

facades. Grantor and Grantee may agree to extinguish this Easement in whole or 

in part in accordance with the laws of the State of Georgia. 

 

19. Arbitration 

If, after reviewing the report and assessing the availability of insurance proceeds after 

satisfaction of any mortgagee’s/lender’s claims under paragraph 21, Grantor and Grantee 

are unable to agree that the purpose of the Agreement will or will not be served by such 

restoration/reconstruction, the matter may be referred by either party to binding 

arbitration and settled in accordance with the State of Georgia’s arbitration statute then in 
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effect or in accordance with the following arbitration process: Within thirty (30) days of 

the receipt of a request by either party, the parties shall select a single arbitrator to hear 

the matter. If the parties are unable to agree on the selection of a single arbitrator, then 

each party shall name one arbitrator and the two arbitrators thus selected shall select a 

third arbitrator; provided, however, if either party fails to select an arbitrator, or if the two 

arbitrators selected by the parties fail to select the third arbitrator within fourteen (14) 

days after the appointment of the second arbitrator, then in each such instance a proper 

court, on petition of a party, shall appoint the second or third arbitrator or both, as the 

case may be, in accordance with state arbitration statute/other appropriate body of rules 

then in effect.  The sole matter to be considered and determined pursuant to the 

arbitration shall be whether restoration/reconstruction of the exterior facades is 

impractical or impossible or whether the purpose of the Agreement would not be served 

by restoration/reconstruction following casualty loss.  The matter shall be settled in 

accordance with state arbitration statutes/any other appropriate body of rules then in 

effect, and a judgment on the arbitration award may be entered in any court having 

competent jurisdiction over this dispute.  The prevailing party shall be entitled, in 

addition to such other relief as may be granted, to a reasonable sum and for all its costs 

and expenses related to such arbitration, including, without limitation, the fees and 

expenses of the arbitrators and attorneys’ fees, which shall be determined by the 

arbitrator(s) and any court of competent jurisdiction that may be called upon to enforce or 

review the award. 

 

20. Prohibited Activities 

Grantor agrees that: 

a) Any activity on or use of the exterior facades inconsistent with the purpose of this 

Agreement is prohibited. 

b) In cleaning or painting the exterior of the exterior facades, sandblasting or other forms 

of abrasive cleaning will not be used. 

d) The placement or maintenance of signs, billboards, or any other outdoor advertising of 

any kind or nature on the exterior facades except for the following purposes: 

(i.)  signs required by the applicable local municipalities in connection 

with safety or traffic control; 

(ii.)  signs relating to the use or limitations on use applicable to the 

exterior facades; 

(iii.)  directional and regulatory signs relating to the exterior facades; 

(iv.) signs of an informational or educational nature relating to the exterior 

facades, preservation values, and the purposes of this Agreement, all as 

approved by Grantee, which approval shall not be unreasonably withheld. 

 

e) Without the prior written permission of Grantee, no construction, alteration, 

remodeling, demolition, movement, or any other thing shall be undertaken or permitted to 

be undertaken on the exterior facades which would, in Grantee's opinion, affect either the 

exterior surfaces herein described, or increase or decrease the height, or alter the exterior 

facades or the appearance of the exterior facades, insofar as they are depicted in the 

photographs attached hereto and incorporated herein as Exhibit “A” or which would, in 

Grantee's opinion, adversely affect the structural soundness of the exterior facades. 

- Page 67 -Item #3.



 

Page 10 of 15 

 

f)  Grantee shall be given prior written notice by Grantor of any proposed alterations to 

the exterior facades and have sufficient opportunity to respond to the proposal.  The 

purpose of requiring notice to Grantee prior to undertaking certain permitted activities is 

to afford Grantee an adequate opportunity to provide comment on the proposal, accept or 

decline the proposal in whole or in part, and monitor the activities in question to insure 

that they are designed and carried out in a manner that is consistent with the purpose of 

this Agreement. 

g) In cleaning or painting the exterior of the exterior facades, prior written permission of 

Grantee, as to the cleaning process(es) to be employed or the quality or color of paint to 

be used, if significantly different from that presently existing must first be obtained. 

 

21.    Mortgage Holders 

Grantor and Grantee agree that the rights of holders of mortgages, deeds of trust, 

security deeds and similar encumbrances of the Property recorded after 

recordation of this Agreement (collectively, "Mortgagees") are subject and 

subordinate at all times to the rights of Grantee to enforce this Easement.  The 

following provisions apply to all Mortgagees hereafter creating a mortgage, deed 

of trust, security deed or similar encumbrance (collectively, "Mortgage") on the 

Property:  

a) If a Mortgage grants to a Mortgagee the right to receive the proceeds of 

condemnation proceedings arising from any exercise of power of eminent domain 

as to all or any part of the Property or the right to receive insurance proceeds as a 

result of any casualty, hazard, or accident occurring to or about the Property, the 

Mortgagee shall have a prior claim to the insurance and condemnation proceeds 

and shall be entitled to same in preference to Grantee until the Mortgage is 

satisfied and discharged, notwithstanding that the Mortgage is subordinate in 

priority to the Easement. 

b) If a Mortgagee receives an assignment of the leases, rents, and profits of the 

Property as security or additional security for a loan, then the Mortgagee shall 

have a claim to the leases, rents, and profits of the Property and shall be entitled to 

receive same in preference to Grantee until said Mortgagee’s debt is paid off, 

notwithstanding that the Mortgage is subordinate to the Easement. 

c) Until a Mortgagee or purchaser at foreclosure obtains ownership of the 

Property following foreclosure of its Mortgage or deed in lieu of foreclosure, the 

Mortgagee or purchaser shall have no obligation, debt, or liability under the 

Easement. 

d) Before exercising any right or remedy due to breach of the Agreement except 

the right to enjoin a violation hereof, Grantee may give all Mortgagees of record 

written notice describing the default and the Mortgagees shall have sixty (60) 

days thereafter to cure or cause a cure of the default. 

e) Nothing contained in the above paragraphs or in the Agreement shall be 

construed to give any Mortgagee the right to extinguish this Agreement by taking 

title to the Property by foreclosure or otherwise.] 

 

22.  Indemnification 

Grantor agrees to pay, protect, indemnify, hold harmless, and defend at its own 

cost and expense, Grantee, its agents, director, trustees, and employees, and 
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independent contractors from and against any and all claims, liabilities, expenses, 

costs, damages, losses, and expenditures (including reasonable attorney’s fees and 

disbursements hereafter incurred) arising out of or in any way relating the 

administration, performed in good faith, of this Agreement, including, but not 

limited to, the granting or denial of consents hereunder, the reporting on or 

advising as to any condition on the Property, and the execution of work on the 

exterior facades.  In the event that Grantor is required to indemnify Grantee 

pursuant to the terms of the Agreement, the amount of such indemnity, until 

discharged, shall constitute a lien on the Property. 

 

23.   Amendments 

The parties may, by mutual written agreement, jointly amend this Agreement 

provided that no amendment shall be made that will adversely affect the 

qualification of this Agreement or the status of Grantee under any applicable 

laws, including those of the State of Georgia. Any such amendment shall be 

consistent with the protection of the conservation and preservation values of the 

exterior facades and the purpose of this Agreement; shall not affect its duration; 

shall not permit additional residential and/or commercial development on the 

Property other than the residential and/or commercial development permitted by 

this Agreement on its effective date; shall not permit any private inurement to any 

person or entity; and shall not adversely impact the overall architectural, historic, 

natural habitat, and open space values protected by this Agreement. Any such 

amendment shall be recorded in the land records of Chatham County, Georgia. 

Nothing in this paragraph shall require Grantor or Grantee to agree to any 

amendment or to consult or negotiate regarding any amendment. 

Any such amendment shall not be effective unless it is executed in the same 

manner and with the same formalities as this Agreement, refers expressly to this 

Agreement, and is filed with the Clerk of Superior Court of Chatham County, 

Georgia.  

 

24.  Effective Date; Severability 

The conservation easement granted hereby shall become effective upon its being 

filed in the Office of the Clerk of Superior Court, Chatham County, Georgia.  A 

copy of this Agreement, as recorded, shall be provided to the Grantee for its 

conservation easement file. Should any part of this Agreement be held to be 

unlawful or unenforceable by a court, the validity of the remaining parts shall not 

be affected, and the rights and obligations of the parties shall be construed and 

enforced as if this Agreement did not contain the particular part held to be invalid. 

 

25.  Insurance  

Grantor shall keep the Property insured for the full replacement value against loss 

from the perils commonly insured under standard fire and extended coverage 

policies and shall also maintain comprehensive general liability insurance against 

claims for personal injury, death and Property damage of a type and in such 

amounts as would, in the opinion of Grantee, normally be carried on a Property 

protected by a similar easement.  Furthermore, Grantor shall deliver to Grantee 
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fully executed copies of such insurance policies evidencing the aforesaid 

insurance coverage at the commencement of this grant and copies of new or 

renewed policies at least ten (10) days prior to the expiration of such policy.  

Grantee shall have the right to provide insurance at Grantor’s cost and expense, 

should Grantor fail to obtain same.  In the event Grantee obtains such insurance, 

the cost of such insurance shall be a lien on the Property until repaid by Grantor.  

 

26.  Taxes   

Grantor shall pay any and all taxes assessed against the Property, including but 

not limited to ad valorem taxes for which Grantee might otherwise be liable; 

 

27.  Transfer of Agreement  

In the event Grantee ceases to exist, no longer qualifies as a “qualified 

organization” under the provisions of the Georgia Uniform Conservation 

Easement Act (O.C.G.A. Sections 44-10-1 through 44-10-8) or a comparable 

provision in any subsequent revision of the Code, or determines that it no longer 

is able to enforce its rights under this instrument or that it no longer desires to 

enforce said rights, or is otherwise prevented from enforcing its rights under this 

instrument, Grantee shall as soon as practical convey all its rights under this 

instrument and deliver a copy of this instrument to another organization 

designated by the Grantee to ensure that the Agreement is enforced.  Further, this 

Agreement is transferable by Grantee, but Grantee may assign its rights and 

obligations under this Easement only to any organization that is a qualified 

organization pursuant to the provisions of the Georgia Uniform Conservation 

Easement Act (O.C.G.A. Sections 44-10-1 through 44-10-8.  As a condition of 

such transfer, Grantee shall require that the preservation values that this grant is 

intended to advance continue to be carried out.  Grantee agrees to give written 

notice to Grantor of an assignment at least thirty (30) days prior to the date of 

such assignment. 

 

28.  General Provisions 

a) Controlling Law.  The interpretation and performance of this Agreement shall 

be governed by the laws of the State of Georgia. Activities prohibited by local 

ordinances are not permitted by this document. 

b) Construction.  Any general rule of construction to the contrary 

notwithstanding, this Agreement shall be construed liberally to effect the purpose 

of this Agreement and the policy and purposes of the Act.  If any provision in this 

instrument is found to be ambiguous, an interpretation consistent with the purpose 

of this Agreement that would render the provision valid shall be favored over any 

interpretation that would render it invalid. 

c) Severability.  If any provision of this Agreement, or the application thereof to 

any person or circumstance, is found to be invalid, the remainder of the provisions 

of this Agreement, or the application of such provision to persons or circumstance 

other than those as to which it is found to be invalid, as the case may be, shall not 

be affected thereby. 

d) Entire Agreement.  This instrument sets forth the entire agreement of the 

parties with respect to the Easement and supersedes all prior discussions, 

- Page 70 -Item #3.



 

Page 13 of 15 

 

negotiations, understandings, or agreements relating to the Agreement, all of 

which are merged herein.  No alteration or variation of this instrument shall be 

valid or binding unless in writing and recorded in the office of the [county] 

County Recorder. 

e) Joint Obligation.  The obligations imposed by this Agreement upon Grantor 

shall be joint and several. 

f) Successors.  The covenants, terms, conditions and restrictions of this 

Agreement shall be binding upon, and insure to the benefit of the parties hereto 

and their respective personal representatives, heirs, successors, and assigns, and 

shall continue as a servitude running with the property for ten years. 

g) Termination of Rights and Obligations.  A party’s rights and obligations under 

this Easement terminate upon transfer of the party’s interest in the Agreement or 

property, except that liability for acts or omissions occurring prior to transfer shall 

survive transfer. 

h) Heading.  The paragraph and other headings contained in this Agreement are 

for purposes of reference only and shall not limit, expand, or otherwise affect the 

construction of any of the provisions of the Agreement. 

i) Counterparts.  The parties may execute this instrument in two or more 

counterparts, which shall in the aggregate, be signed by all parties; each 

counterpart shall be deemed an original instrument as against any of the parties.  

In the event of any disparity between the counterparts produced, the recorded 

counterpart shall be controlling. 

 

29.  Recordation 

Grantor shall record this instrument in a timely fashion in the official records of 

Chatham County, Georgia and may re-record it at any time as may be required to 

preserve its rights in this Easement. 

 

30.  Subsequent Notification 

Grantor shall insert a reference to this Agreement in any subsequent deed, sales or 

purchase contract, financing instrument, or other legal instrument by which 

Grantor is divested of either the fee simple title to or equitable title, a possessory 

ownership of interest in the Property, or any part thereof.  Grantor further agrees 

to give written notice to the Grantee of the transfer of any interest at least twenty 

(20) days prior to the date of such transfer.  Said reference shall be substantially 

as follows: 

 

The Property conveyed herein is subject to a RESERVED CONSERVATION EASEMENT 

AND PRESERVATION AGREEMENT which controls the ability of any owner or other 

possessor of the exterior facades to alter its historic character and requires that the improvements 

thereon be maintained.   

 

SIGNATURE PAGES FOLLOW 
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GRANTOR: 

CHRIS KONCUL 

       

By:  ___________________________ 

      Chris Koncul 

 

Attest: ___________________________   

             

Signed, sealed and delivered in the presence of: 

 

_______________________ 

Witness 

 

_______________________ 

Notary Public 

 

My Commission Expires: 

_______________________ 

 

 [NOTARIAL SEAL] 

GRANTEE: 

HISTORIC SAVANNAH FOUNDATION, INC.,     

a Georgia non-profit corporation 

 

By: _____________________________ 

Sue Adler, President & CEO 

 

Attest: ________________________ 

  

Signed, sealed and delivered in the presence of: 

 

_______________________ 

Witness 

 

_______________________ 

Notary Public 

 

My Commission Expires: 

_______________________ 

 

 [NOTARIAL SEAL] 
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Consented to by:  

TYBEE ISLAND HISTORICAL SOCIETY 

(Appointee of Grantee) 

 

 

By: __________________________________ 

                    Sarah Jones, Executive Director 

 

 

Attest: ________________________ 

  

Signed, sealed and delivered in the presence of: 

 

_______________________ 

Witness 

 

_______________________ 

Notary Public 

 

My Commission Expires: 

_______________________ 

 

 [NOTARIAL SEAL] 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

[EXHIBITS TO CONSERVATION EASEMENT FOLLOW] 
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